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April 27, 2015 

Via U.S. Mail & e-mail 

 

Jamie Errecart 

Deputy General Counsel 

California Department of Education 

1430 N Street 

Sacramento, California 95814-5901 

 

Re:  Reply to partial denial of a public records request 

 

Dear Ms. Errecart: 

 

I am in receipt of your February 23, 2015 response to my February 10, 2015 request 

for records filed under the California Public Records Act (“PRA”) on behalf of the 

Lawyers’ Committee for Civil Rights of the San Francisco Bay Area (“LCCR”) and 

Public Counsel. I enclose copies of both letters for your reference. In this letter, I 

offer additional details to clarify the scope of the request. I also discuss why the 

various statutes listed in your February 23, 2015 letter do not appear to allow the 

California Department of Education (“Department”) to withhold the requested 

documents under the PRA.  

  

LCCR and Public Counsel request records containing only aggregated data. 

 

State law requires the Department to “annually ascertain the number of pupils in each 

school district and school, including a school that is within the jurisdiction of a 

county office of education and a charter school, who are, or are at risk of becoming, 

long-term English learners.” Cal. Educ. Code § 313.2(a) (emphasis added). The 

Department must “annually provide” that information “to school districts and 

schools.” Id. at § 313.2(b). To comply with this statutory mandate, the Department 

must create records aggregating student-level data so that it can report to school 

districts the overall “number” of long-term English learners (LTELs) or students at 

risk of becoming LTELs “in each school district and school.” Id. at § 313.2(a).  

 

LCCR and Public Counsel request only those discrete records described in the statute, 

i.e., those containing aggregated data. We do not request student identifying data. To 

the extent the records we request exist on the same documents as personally 

identifying records, the requested material is “reasonable segregable” from the 

personally identifying information and thus must be made available under the PRA. 

Cal. Gov’t Code § 6253(a). We reiterate that our request covers only those school 

districts listed in our February 23 letter.  
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The Department’s response is insufficient to justify withholding the requested records. 

 

I respectfully disagree with the Department’s decision to withhold the above-described requested 

records. In your letter acknowledging that the Department has responsive documents, you stated that 

“[s]ome of the responsive documents may be exempt from disclosure pursuant to Government Code 

sections 6253.9 as well as 6254, subdivisions (a), (b), (c), (k), and (p), and Section 6255, including, 

and pursuant to, the Family Educational Rights and Privacy Act.” However, an agency may not 

withhold all responsive records because it has determined that some of them may be exempt from 

disclosure. To justify withholding a record under the PRA, an agency must determine that the 

responsive record is, in fact, “exempt to disclosure.” Cal. Gov’t Code § 6253(b); see also Rogers v. 

Superior Court, 19 Cal. App. 4th 469, 476 (Cal. Ct. App. 1993), as modified, (Oct. 13, 1993) (PRA 

“exemptions are construed narrowly, and the burden is on the public agency to show that the records 

should not be disclosed.”). If the Department believes that the requested records are in fact exempt 

from disclosure, I ask that you communicate that determination in writing. Cal. Gov’t Code 

§ 6255(b).  

 

Moreover, the exemptions claimed appear not to apply to the requested records. Government Code 

Section 6253.9 does not contain an independent exemption to the PRA; rather, the statute specifies 

how—not whether—agencies shall disclose electronic records. Because this statute is no broader 

than the exemptions listed elsewhere within the PRA, the Department cannot withhold the requested 

records under Government Code Section 6253.9.  

 

Government Code Section 6254(a) permits an agency to withhold “[p]reliminary drafts, notes, or 

interagency or intra-agency memoranda that are not retained by the public agency in the ordinary 

course of business, if the public interest in withholding those records clearly outweighs the public 

interest in disclosure.” We ask for the final version of the record, not a preliminary version of it. 

Furthermore, while we do not seek any preliminary records, given the nature of the requested 

records the public’s interest in withholding any such records would not “clearly outweigh[]” the 

public’s interest in their disclosure. Thus, the Department cannot withhold the requested records 

under Government Code Section 62534(a).  

 

Government Code Section 6254(b) permits an agency to withhold “[r]ecords pertaining to pending 

litigation to which the public agency is a party, or to claims made pursuant to Division 3.6 

(commencing with Section 810), until the pending litigation or claim has been finally adjudicated or 

otherwise settled.” Your letter does not mention any specific litigation, but in any event the 

Department has a statutory obligation, see Cal. Educ. Code § 313.2, to produce the responsive 

records independent of any litigation that may be on-going. Furthermore, because litigation 

exemption enumerated at Section 6254(b) can be invoked only if the requested document “was 

specifically prepared for use in litigation,” Fairley v. Superior Court, 66 Cal. App. 4th 1414, 1420 

(Cal. Ct. App. 1998), as modified on denial of reh’g, (Oct. 19, 1998) (quoting City of Hemet v. 

Superior Court, 37 Cal. App. 4th 1411, 1420 (Cal. Ct. App. 1995)), the Department cannot withhold 

the requested record under Government Code Section 6254(b).  

 

Government Code Section 6254(c) permits an agency to withhold “[p]ersonnel, medical, or similar 

files, the disclosure of which would constitute an unwarranted invasion of personal privacy.” Again, 

the requested records contain only aggregated data, not student-level data. Thus, the Department 

cannot withhold the requested records under Government Code Section 62534(c). 
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Government Code Section 6254(k) permits an agency to withhold “[r]ecords, the disclosure of which 

is exempted or prohibited pursuant to federal or state law, including, but not limited to, provisions of 

the Evidence Code relating to privilege.” The only federal or state law referenced in your letter is the 

Family Educational Rights and Privacy Act (“FERPA”). FERPA prohibits only against the release of 

“personally identifiably information.” See 20 U.S.C. § 1232g(a)(6). Because we request aggregate 

data, the Department cannot withhold the requested records under Government Code Section 

62534(k) and/or FERPA. 

 

Government Code Section 6254(p) permits an agency to withhold certain documents relating to the 

agency’s deliberative process. Again, LCCR and Public Counsel do not seek disclosure of any 

documents the Department may have created in its production of the requested records; we seek only 

the aggregate data itself. The Department created and shared with other government agencies the 

requested records pursuant to an obligation imposed by Section 313.2 of the Education Code. In 

requiring the Department to create and share the requested records, the Legislature clearly intended 

that information about LTELs be disseminated beyond the Department. Far from “greatly 

hamper[ing]” government operation or forcing the Department to operate “in a fishbowl,” Times 

Mirror Co. v. Superior Court, 53 Cal. 3d 1325, 1340 (1991) (internal quotation marks and citation 

omitted), disclosure of the requested records would further the legislative intent of Section 313.2 and 

ensure greater public access to information concerning LTELs. Thus, the Department cannot 

withhold the requested records under Government Code Section 62534(p). 

 

Government Code Section 6255 permits an agency to withhold a record if it can “demonstrat[e] . . . 

that on the facts of the particular case the public interest served by not disclosing the record clearly 

outweighs the public interest served by disclosure of the record.” An agency invoking this 

exemption must demonstrate “a clear overbalance on the side of confidentiality.” City of San Jose v. 

Superior Court, 74 Cal. App. 4th 1008, 1018, (Cal. Ct. App. 1999) (internal quotation marks and 

citation omitted). Here, the legislative purpose of Section 313.2 clearly militates in favor of 

disclosure; again, the statute requires the Department to provide the requested records to local 

government agencies. Given the nature of the requested records and the Department’s existing 

obligation to share this information with local government officials, the Department cannot withhold 

the requested records under Government Code Section 6255. 

 

Finally, even if the requested records fall within an exemption to the PRA, LCCR and Public 

Counsel request that the Department nevertheless exercise its discretion release the documents. CBS, 

Inc. v. Block, 725 P.2d 470, 473 (Cal. 1985) (noting that the exemptions listed in Section 6254 are 

“permissive, not mandatory” and that the PRA “endows the agency with discretionary authority to 

override the statutory exceptions when a dominating public interest favors disclosure”). The 

Legislature enacted Section 313.2 of the Education Code in large part because inadequate data exists 

regarding academic outcomes for LTELs, who in some districts comprise the vast majority of ELs in 

secondary school. See LAURIE OLSEN, REPARABLE HARM: FULFILLING THE UNKEPT PROMISE OF 

EDUCATIONAL OPPORTUNITY FOR CALIFORNIA’S LONG TERM ENGLISH LEARNERS 3, 10 (Californians 

Together 2010).1 Indeed, Assemblyman Lara introduced the implementing legislation for Section 

313.2, AB 2193 (Lara 2012), to “ensure that Long Term English Learners and those at risk of 

becoming Long Term English Learners do not become ‘invisible’ and do not fall through the cracks 

regarding instruction.” Marisol Aviña, Assembly Floor Analysis for AB 2193 (Aug. 22, 2012).2 By 

                                                             
1 This report is available at http://www.californianstogether.org/docs/download.aspx?fileId=227 
2 This analysis is available at http://www.leginfo.ca.gov/pub/11-12/bill/asm/ab_2151-

2200/ab_2193_cfa_20120822_205538_asm_floor.html 
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enacting Section 313.2 of the Education Code, the Legislature ensured that the Department created 

uniform and reliable sources of information about LTELs and disseminated that information to 

educators throughout the state. The Department should provide this same information to the public 

to inform public discourse about our state’s public education system.  

 

* * * 

 

We hope this letter clarifies the scope of our February 23 request and ask the Department to provide 

the records described in this letter. If the Department denies all or part of our request, it must provide 

assistance in identifying documents and information responsive to our request and provide 

suggestions for overcoming any practical bases for denying access to the documents or information 

sought. Cal. Gov’t Code § 6253.1. 

 

LCCR and Public Counsel are non-profit civil rights organizations that provide legal assistance to 

clients in the areas of racial and immigrant justice. No part of the information obtained pursuant to 

this request will be sold or distributed for profit and the records will be used to advance public 

understanding of California’s public education system. For these reasons, we respectfully request 

that you waive any fees in connection with the production of these documents. If you are not able to 

waive the applicable fees, please inform me immediately of any payment required prior to copying. 

 

We prefer to receive any electronic records of the requested records and documents by email or on 

compact disks. Please send electronic records via email to tsilva@lccr.com; please send compact 

discs or any paper records to the following address: 

 

 Travis Silva 

 Lawyers’ Committee for Civil Rights of the San Francisco Bay Area 

 131 Steuart Street, Suite 400 

 San Francisco, CA 94105 

 Phone: 415-814-7607 

 Fax: 415-543-0296 

 

LCCR and Public Counsel request a response from the Department within 10 working days. Please 

feel free to contact me by telephone at (415) 814-7606 or by email at tsilva@lccr.com to discuss 

how we may resolve this matter expeditiously and without litigation.  

 

 

 

Sincerely,  

 

     
 

Travis Silva, Esq.  

 

Encl. (2) 
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