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INTRODUCTION 

To be eligible for federal transportation funds, the California 

Department of Transportation (“Caltrans”) must implement the United States 

Department of Transportation’s (“DOT”) Disadvantaged Business Enterprise 

(“DBE”) program.  Congress enacted and has repeatedly reauthorized the DBE 

program in response to evidence of pervasive and ongoing discrimination in the 

transportation and highway construction industry.  The DBE program requires 

federal funding recipients to take steps to ensure smaller minority-owned, women-

owned, and other disadvantaged firms are given a fair opportunity to compete for 

federally-funded transportation and highway contracts. 

Appellant Associated General Contractors, San Diego Chapter 

(“AGC”), appeals the District Court’s judgment upholding Appellee Caltrans’ 

implementation of the DBE program.  This Court should affirm.  As Appellees 

Coalition for Economic Equity and National Association for the Advancement of 

Colored People, San Diego Chapter (“Intervenors”) demonstrated below, Caltrans’ 

DBE program is an exceedingly cautious and conservative response to identified 

evidence of discrimination in its market area.  The limited remedial steps Caltrans 

has taken are well within constitutional and statutory bounds. 

Race-conscious remedial programs are analyzed under strict scrutiny.  

“[S]uch classifications are constitutional only if they are narrowly tailored 
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measures that further compelling governmental interests.”  Adarand Constructors, 

Inc. v. Peña (“Adarand III”), 515 U.S. 200, 227 (1995).  Strict scrutiny, however, 

is not automatically “fatal in fact.”  Id. at 237.  “The unhappy persistence of both 

the practice and lingering effects of racial discrimination against minority groups 

in this country is an unfortunate reality, and government is not disqualified from 

acting in response to it.”  Id. 

This Court recently upheld the DBE program’s facial validity.  

W. States Paving Co. v. Wash. State Dep’t of Trans., 407 F.3d 983 (9th Cir. 2005).  

There, this Court set forth the framework for analyzing an as-applied challenge, 

such as this one, to a State’s implementation of the DBE program.  To satisfy strict 

scrutiny, the program must be narrowly tailored:  there must be sufficient evidence 

of discrimination within the State’s transportation contracting industry and the 

State’s program must be limited to those groups that have experienced 

discrimination.  Id. at 997-98. 

The record here demonstrates that Caltrans’ DBE program more than 

satisfies the Western States standard.  The statistical evidence shows substantial 

disparities between the availability of minority- and women-owned businesses 

(“M/WBEs”) to do the type of work Caltrans requires and their actual utilization.  

Even using highly conservative statistical methodologies, the study upon which 

Caltrans based its program found disparities much greater than what courts have 
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traditionally viewed as evidence of discrimination.  Moreover, substantial 

anecdotal evidence in the record from M/WBEs confirms the discriminatory 

barriers they experience when competing for contracting opportunities. 

The extensive evidence supporting Caltrans’ program is unrebutted.  

AGC, which bears the ultimate burden of proof, submitted no alternative disparity 

study or statistical calculations.  It withdrew its purported expert and expressly did 

not challenge the Disparity Study’s methodology; nor did it attempt to rebut any of 

the anecdotal evidence.  The one declaration AGC submitted was ruled largely 

inadmissible. 

AGC seeks to raise the evidentiary bar much higher than the Supreme 

Court or this Court has ever required.  Specifically, AGC faults Caltrans for failing 

to conclusively prove “intentional” discrimination.  No such showing is necessary.  

What Caltrans needs to – and did – show is statistical and anecdotal evidence that 

the effects of discrimination have distorted its contracting industry, making 

remedial relief necessary. 

Based on the undisputed facts, Caltrans’ limited DBE program fits 

easily within constitutional and statutory bounds.  Indeed, had Caltrans failed to 

act, it would have been shirking what this Court has described as the 

“constitutional duty” of government to take corrective steps to remedy identified 

discrimination.  Assoc. Gen. Contractors of Cal., Inc. v. Coal. For Econ. Equity 
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(“AGCC II”), 950 F.2d 1401, 1416 n.11 (9th Cir. 1991) (emphasis in original) 

(citing Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 291 (1986)).  The District 

Court’s judgment should be affirmed.   

STATEMENT OF JURISDICTION 

Intervenors agree with AGC’s Statement of Jurisdiction. 

ISSUES PRESENTED 

1. Is Caltrans’ implementation of the federal DBE program narrowly 

tailored? 

2. Does the undisputed evidence in the record indicate that 

discrimination exists within Caltrans’ transportation contracting 

industry? 

3. Does the undisputed evidence in the record indicate that Caltrans’ 

DBE program is limited to those groups that have experienced 

discrimination? 

STATEMENT OF THE CASE 

AGC filed this lawsuit on June 11, 2009, alleging that Caltrans’ 

implementation of the federal DBE program violates both federal and state law.  

Complaint (Dkt. #1).  Specifically, AGC’s original Complaint alleged violations of 

the Fourteenth Amendment to the United States Constitution; 42 U.S.C. §§ 1981, 

1983; Title VI of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000d; 

and Article I, section 31, of the California Constitution (“Proposition 209”).  Id. 
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¶¶ 50-72.  AGC did not challenge the facial validity of the DBE statute or 

regulations.  Rather, AGC’s challenge is limited to Caltrans’ implementation of the 

federally-mandated program.  Id. ¶¶ 41-49.  AGC named Caltrans, former Director 

Will Kempton, and former Deputy Director Olivia Fonseca as Defendants and 

sought declaratory and injunctive relief.  Id. ¶¶ 5-7, 41-49. 

On December 17, 2010, AGC voluntarily dropped its Proposition 209 

claim.  In connection with filing a First Amended Complaint (“FAC”) 

(Intervenors’ Supplemental Excerpt of Record (“ISER”) 5), AGC stipulated that 

“Plaintiff’s state law claim under Article I, section 31, of the California 

Constitution shall not be litigated in this action.”  ISER 3.  The District Court 

approved the stipulation and accepted the filing of the FAC, which retained the 

federal claims but omitted any Proposition 209 claim.  See generally ISER 5-25. 

On December 23, 2009, the District Court granted the motion of 

Appellees Coalition for Economic Equity and NAACP, San Diego Chapter to 

intervene as Defendants in the action.  Intervenors represent the interests of 

M/WBEs that stand to be harmed if Caltrans’ DBE program is invalidated.  The 

District Court found that Intervenors “have a personal stake in the program and in 

the outcome of this lawsuit, an interest that has at times pitted them against 

[Caltrans].”  Order Granting Motion to Intervene (Dkt. #24) at 7. 
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After discovery, all parties filed summary judgment motions.  On 

April 19, 2011, the District Court granted Caltrans’ and Intervenors’ summary 

judgment motions and denied AGC’s motion.  See ER 1-2.  The Court explained 

its reasoning in a comprehensive, on-the-record order.  See ER 45-62.  AGC 

appeals the judgment entered on that order.  Appellant’s Opening Brief (“AOB”) 

(Dkt. #11). 

STATEMENT OF FACTS 

I. Statutory And Regulatory Background 

As a condition of receiving federal DOT funds, federal law requires 

all funding recipients to establish a DBE program.  See Safe, Accountable, 

Flexible, Efficient Transportation Equity Act:  A Legacy for Users (“SAFETEA-

LU”), Pub. L. No. 109-59, § 1101(b), 119 Stat. 1144 (2005).1  The DBE program 

does not guarantee contracts to any business, nor does it provide bid discounts.  49 

C.F.R. § 26.1.2  Rather, it aims to ensure that DBEs, such as those represented by 

Intervenors, have an equal opportunity to compete for highway and transportation 

contracts.  See, e.g., 49 C.F.R. § 26.1(b).  The stated objectives of the program are 
                                           
1 Since initial passage, there have been a number of extensions to the Act.  See 
Surface Transportation Extension Act of 2011, Part II, Pub. L. 112-30, § 111, 125 
Stat. 343 (2011) (current extension).  Excerpts of the original law and the current 
extension are provided in an Addendum to this brief, along with the complete text 
of 49 C.F.R. Part 26, the regulations governing the DBE program. 
2  Citations to the Code of Federal Regulations are to the 2011 edition unless 
otherwise noted. 
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broadly remedial, including “[t]o create a level playing field on which DBEs can 

compete fairly for DOT-assisted contracts” and “[t]o help remove barriers to the 

participation of DBEs in DOT-assisted contracts.”  49 C.F.R. § 26.1(b), (e). 

The federal DBE program stems from Congress’ longstanding efforts 

to ensure that federal highway and transportation funds are not used to perpetuate 

patterns of discrimination in that industry.  Despite some progress, Congress has 

repeatedly found persistent discrimination and exclusion in federally-funded 

contracting.  In 1998, Congress re-enacted the DBE program in the Transportation 

Equity Act for the 21st Century (“TEA-21”) to address this problem.  See TEA-21, 

Pub. L. No. 105-178, § 1101, 112 Stat. 107 (1998).  Congress, after thoroughly 

considering and debating the evidence, determined that pervasive and injurious 

race- and gender-based discrimination continues to exist, hindering the ability of 

M/WBEs to participate equally in federal contracting.  Participation by 

Disadvantaged Bus. Enters. in Dep’t of Transp. Programs, 64 Fed. Reg. 5,096, 

5,101 (Feb. 2, 1999).  Congress also found that a goal-based approach such as that 

in the DBE program was the only effective means to combat the continuing effects 

of discrimination.  Id. at 5,102. 

A DBE is defined as a small business owned and controlled by one or 

more individuals who are socially and economically disadvantaged.  49 C.F.R. 

§ 26.5(2).  Certain racial and ethnic minorities, as well as women, are presumed to 
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be socially and economically disadvantaged.  49 C.F.R. § 26.67(a); ER 46.  This 

presumption is rebuttable3; conversely, individuals who are not presumed to be 

disadvantaged can qualify as DBEs by demonstrating that they are socially and 

economically disadvantaged.  49 C.F.R. § 26.67(d).  DOT requires DBE 

certification applicants to “submit a signed, notarized certification that [they are], 

in fact, socially and economically disadvantaged.”  49 C.F.R. §§ 26.67(a)(1), 

26.83(c)(7)(ii).   

II. Funding Recipients’ Implementation Of The Federal DBE Program 

Recipients of federal funding must establish an overall or cumulative 

goal for DBE participation in their DOT-assisted contracts and must regularly 

submit their goals for review by DOT.  49 C.F.R. § 26.45(a), (f)(1).4  A DOT-

assisted contract is defined as “any contract between a recipient and a contractor 

(at any tier) funded in whole or in part with DOT financial assistance.”  49 C.F.R. 
                                           
3 The presumption may be rebutted if a State has a “reasonable basis to 
believe that an individual who is a member of one of the designated groups is not, 
in fact, socially and/or economically disadvantaged,” 49 C.F.R. § 26.67(b)(2), 
institutes a determination proceeding under the procedures of 49 C.F.R. § 26.87, 
and proves by a preponderance of the evidence that the individual is not socially 
and economically disadvantaged.  See 49 C.F.R. §§ 26.67(a), (b)(2), (b)(3).  
Moreover, a presumption of economic disadvantage is automatically rebutted if the 
individual’s personal net worth (excluding the value of the individual’s home and 
interest in the DBE business) exceeds $1.32 million.  See 49 C.F.R. § 26.67(b)(1). 
4 When this lawsuit was filed, recipients had to submit their goals annually.  
49 C.F.R. § 26.45(f)(1) (2009).  That was recently changed to require goals to be 
submitted once every three years.  49 C.F.R. § 26.45(f)(1), as amended by 75 Fed. 
Reg. 5,535 (Feb. 3, 2010). 
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§ 26.5.  The overall goal underscores the broadly remedial objectives of the DBE 

program:  it must “reflect [the recipient’s] determination of the level of DBE 

participation you would expect absent the effects of discrimination.”  49 C.F.R. 

§ 26.45(b); see also ER 45-47. 

The goal-setting process begins with a “Step One” determination of 

the relative availability of DBEs in the jurisdiction.  49 C.F.R. § 26.45(c); ER 46.  

The recipient may then make a “Step Two” adjustment to account for factors that 

may have depressed the relative availability of DBEs in the jurisdiction, such as 

discriminatory barriers in accessing bonding and financing or “the continuing 

effects of past discrimination.”  49 C.F.R. § 26.45(d); ER 45-47.  If available, 

recipients “must consider evidence from related fields that affect the opportunities 

for DBEs to form, grow and compete.”  49 C.F.R. § 26.45(d)(2).  Recipients may 

also make downward adjustments to the Step One goal, if available evidence 

supports such an adjustment.  49 C.F.R. § 26.45(d). 

In striving to meet its established goal, a recipient must use race-

neutral means to the maximum extent possible, but may also use race-conscious 

means if necessary.5  49 C.F.R. § 26.51(a), (d); ER 45-47.  If race-conscious means 

are necessary, the goal must specify what percentage is expected to be met by race-

                                           
5  For ease of reference, Intervenors use the terms “race-neutral” and “race-
conscious” to mean “race- and gender-neutral” and “race- and gender-conscious,” 
respectively. 
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neutral means and what percentage by race-conscious means.  49 C.F.R. 

§ 26.45(f)(3). 

The primary race-conscious measure authorized by the regulations is 

the setting of contract-specific DBE subcontracting goals on individual large prime 

contracts.  49 C.F.R. § 26.51(d), (e).  There is no requirement that prime 

contractors must actually meet contract-specific subcontracting goals if they 

demonstrate they made good faith efforts to do so.  49 C.F.R. § 26.53(a).  

Similarly, unless it fails to administer its program in good faith, a federal funding 

recipient cannot be penalized for failing to meet its overall DBE goal.  49 C.F.R. 

§ 26.47(a); ER 46-47. 

III. Facts 

A. Caltrans’ implementation of the federal DBE program 
prior to May 1, 2006 

Caltrans receives up to $3 billion annually in federal assistance for 

highway construction and maintenance.  ER 202.  Before 2006, Caltrans included 

race-conscious elements in its DBE program, having determined that they were 

necessary to ensure DBEs were not systematically excluded from contracting 

opportunities on federally-funded projects.  ISER 171, 188.  Even with race-

conscious goals in place, however, Caltrans failed to eliminate disparities between 

utilization of M/WBEs and their availability to do the work.  From 2002 through 

April 2006, when race-conscious goals were used, M/WBEs “received about 83 
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cents out of every dollar of utilization expected based on relative MBE/WBE 

availability for this work.”  ER 444. 

B. Western States and DOT’s guidance to states on how to 
comply with the ruling 

In 2005, this Court upheld the facial validity of the federal DBE 

program.  W. States, 407 F.3d at 995.  Applying strict scrutiny, this Court 

concluded that the legislative evidence before Congress demonstrated a compelling 

interest “in ensuring that its funding is not distributed in a manner that perpetuates 

the effects of either public or private discrimination within the transportation 

contracting industry.”  Id. at 991.  The Court also found the federal DBE program 

narrowly tailored to address that interest, since it is flexible and time-limited, 

provides for race-conscious elements only where race-neutral efforts alone are 

insufficient, and minimizes any burden on third parties.  Id. at 995. 

This Court, however, ruled in favor of the plaintiff on its as-applied 

challenge.  Id. at 1003.  Although it agreed that the Washington Department of 

Transportation (“WSDOT”) need not demonstrate a compelling interest in the 

DBE program independent of that found by Congress, it held that WSDOT needed 

to demonstrate that its program was narrowly tailored.  Id. at 997-98.  Thus, 

WSDOT had to show “the presence or absence of discrimination in the State’s 

transportation contracting industry,” rather than mere compliance with the DBE 
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regulations.  Id.  It also had to show that “its application is limited to those 

minority groups that have actually suffered discrimination.”  Id. at 998. 

Shortly thereafter, DOT provided guidance on complying with this 

ruling to federal funding recipients in the Ninth Circuit.  See USDOT, 

Disadvantaged Business Enterprises; Western States Guidance for Public 

Transportation Providers (“W. States Guidance”), 71 Fed. Reg. 14,775 (Mar. 23, 

2006).  It instructed recipients to examine any available evidence of discrimination 

and its effects in their jurisdiction to determine whether the evidence met the 

Western States standard.  Id. at 14,776. 

If recipients determined that available evidence was insufficient, DOT 

instructed them to submit a race-neutral plan for FY2006,6 together with “a 

description of plans to conduct a study or other appropriate evidence-gathering 

process to determine the existence of discrimination or its effects in the recipient’s 

market.”  Id. at 14,776-77.  DOT directed recipients to disparity studies completed 

by Illinois, Minnesota, and Nebraska as examples of “evidence-gathering efforts 

that federal courts have approved in the past.”  Id. at 14,778. 

Community representatives urged Caltrans to maintain its race-

conscious program based on available evidence while simultaneously gathering 

                                           
6  The federal fiscal year runs from October 1 to September 30.  ER 147.  
Thus, FY2006 runs from October 1, 2005 to September 30, 2006. 
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further evidence, predicting there would be a significant decline in DBE 

participation for any time period when race-conscious goals were not in place.  

ISER 319-22.  Caltrans declined to do so.  On May 1, 2006, Caltrans announced it 

would move immediately to a purely race-neutral program while it gathered 

evidence pursuant to the DOT guidance.  ER 340-41.  It would be nearly three 

years before Caltrans re-introduced contract goals.  During this time, DBE 

participation fell precipitously. 

C. Caltrans’ commission and adoption of a disparity study 
that includes conservative estimates of M/WBE 
availability 

After suspending race-conscious measures, Caltrans commissioned a 

disparity study by BBC Research and Consulting (“BBC”).  ER 410.  A 

contracting disparity study examines whether there is evidence of discrimination in 

a jurisdiction’s contracting industry.  ER 410, 503; see also W. States Guidance, 71 

Fed. Reg. at 14,777 (“Studies to determine the presence of discrimination or its 

effects are often referred to as ‘disparity’ or ‘availability’ studies ….”).  “Disparity 

analysis” in this context refers to whether there are statistical disparities between a 

jurisdiction’s utilization of M/WBEs and the availability of M/WBEs to do the 

type of work required by the jurisdiction.  ER 503.  Disparity studies typically 

include “anecdotal evidence” of discrimination and its effects, as well as “evidence 
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of barriers in obtaining bonding and financing [and] disparities in business 

formation and earnings.”  W. States Guidance, 71 Fed. Reg. at 14,777; ER 509. 

The Availability and Disparity Study, California Department of 

Transportation Final Report (“Disparity Study”) was completed by BBC and made 

public in June 2007.  ER 405.  The 539-page study contained a detailed analysis of 

M/WBE availability; examined utilization of M/WBEs and DBEs; performed 

disparity calculations; recommended a base figure for an overall DBE annual goal; 

studied marketplace conditions that might suggest adjustments to the overall goal; 

looked at race-neutral remedies; and summarized anecdotal evidence gathered 

from nearly 100 business owners and others across the State.  ER 410-11.7 

BBC’s availability analysis was rigorous, encompassing a thorough 

“custom census” approach tied to Caltrans’ contracting needs: 

• BBC reviewed prime contract and subcontract data for Caltrans 
Construction and Engineering projects performed from 2002 through 
2006 and determined that 95% of the dollars on these projects accrued 
to businesses with establishments in California.  ER 422. 

• BBC identified firms that bid on or were awarded Caltrans 

                                           
7  Not all M/WBEs are DBEs.  DBEs are M/WBEs (as well as some white 
male-owned firms) that have been certified as meeting certain gross revenue and 
personal net worth limits.  49 C.F.R. §§ 26.65, 26.67; see also supra note 3 and 
accompanying text.  M/WBEs may also choose not to undergo the certification 
process for other reasons (e.g., a perceived lack of benefit to being certified).  ER 
421.  As explained below, BBC began by undertaking a disparity analysis for 
M/WBEs, and then made further modifications when recommending a DBE goal.  
See infra pp. 15-18; see also ER 420-22. 
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Construction or Engineering contracts from 2002 through mid-2006.  
By matching these firms to their corresponding records in Dun & 
Bradstreet,8 BBC identified the primary Standard Industrial 
Classification (SIC) codes that were most often observed among firms 
working on Caltrans transportation contracts.  ER 511-13. 

• Using this information, BBC obtained records from Dun & Bradstreet 
for all for-profit establishments located in California for the SIC 
codes most relevant to Caltrans contracting.  This listing contained 
approximately 32,000 construction-related firms and 17,000 
engineering-related firms.  ER 511-13. 

• BBC then conducted an in-depth telephone survey of these firms to 
determine information such as the race, ethnicity, and gender of the 
owner(s); whether the business could work in all or only some of the 
State; whether the business had bid on or been awarded transportation 
work in the previous five years; and a dollar range for the largest 
transportation prime contract or subcontract the business has bid on or 
been awarded in California in the previous five years.  ER 514-15, 
524-42. 

• BBC then collected contract and subcontract data for Construction 
and Engineering contracts in place between 2002 and 2006 for use in 
weighting various components of its availability measure.  Altogether, 
BBC analyzed data on more than 11,000 prime contracts and 
subcontracts with a total dollar value in excess of $10.3 billion.  ER 
573, 618. 
 

• Finally, BBC determined a dollar-weighted estimate of DBE 
availability by combining the results of the telephone survey (which 
provided a distribution of M/WBEs, and nonminority male-owned 
firms by industry category, location category, prime contractor or 
subcontractor status category, and largest contract or subcontract size 
bid or awarded category) with the results of the contract and 
subcontract data collection process (which showed the proportion of 
Caltrans transportation project dollars attributable to each of these 

                                           
8  Dun & Bradstreet is the “leading firm in the United States and abroad that 
provides lists of business establishments and other business information.”  ER 503. 
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categories).  ER 427-29.9 

Having determined overall DBE availability, BBC then analyzed 

statistical disparities by race, ethnicity, and gender.  The Disparity Study employs 

the commonly-used “disparity index,” which expresses any difference between 

percent availability and percent utilization as a number, with 100 indicating parity 

and lower numbers indicating underutilization.  ER 445.  A disparity index below 

80 is generally considered a substantial statistical disparity supporting an inference 

of discrimination.  Id.; H.B. Rowe Co. v. Tippett, 615 F.3d 233, 244 (4th Cir. 2010) 

(citing cases).  BBC found substantial disparities for African American, Asian-

Pacific American, and Native American firms.  ER 447, 454-55; ISER 386-87.  For 

example, on state-funded contracts between 2002 and 2006, when no race-

conscious goals applied, BBC found that these minority groups were utilized at 

rates well under 80.10 

                                           
9  Additional details of BBC’s procedures for estimating M/WBE availability 
are found in the Disparity Study.  ER 543-51.  The declaration of Intervenors’ 
expert, Dr. Jon Wainwright, also provides a more detailed description and analysis 
of the validity of these steps.  ISER 330-31, 339-42. 
10  On state-funded contracts between 2002-2006, for which no goals applied, 
BBC calculated the following disparity indices:  African-American (15), Asian-
Pacific American (31), and Native-American (65).  ER 446-47. 



 

A/74702698.13  17  
 

The Disparity Study also analyzed the effect of gender and found a 

substantial disparity for white women-owned firms.11  ER 424.  BBC subsequently 

calculated disparity indices for all women-owned firms (including minority 

women).  ER 389; ISER 97, 104.  The results again showed substantial disparities 

in the utilization of women-owned firms, similar to the results for white women.  

ER 389; ISER 97, 104.  The Disparity Study also contained substantial quantitative 

analysis of marketplace conditions for all women.  ER 675-737, 746-84. 

BBC’s analysis used conservative assumptions that lowered M/WBE 

availability and decreased the base figure for a DBE goal.  ISER 214-15, 330-31, 

339-53.  For example, although BBC estimated that M/WBE availability for 

federally-funded transportation contracts was 17.6%, it recommended a base figure 

of 13.5% (almost 25% lower) for Caltrans’ overall annual DBE goal because, 

according to BBC, “some of the largest MBE/WBEs might not meet the federal 

eligibility requirements for DBE certification.”  ER 429. 

In making this adjustment, BBC eliminated all construction M/WBEs 

with annual revenues greater than $10 million and all engineering M/WBEs with 

annual revenues greater than $5 million.  ER 420.  Yet, at the time of the Disparity 

Study, the DBE size standard for many industries was $19.75 million.  See 49 

                                           
11  The disparity index for white women on state-funded contracts from 2002-
2006, when no gender-conscious goals applied, was 48.  ER 447. 
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C.F.R. §26.65(b) (referencing 13 C.F.R. §121.402); see also ISER 330-31, 342-45.  

BBC’s lower cut-offs thus eliminated M/WBEs that were within the DBE size 

standards.  Indeed, some of the firms that BBC eliminated were certified firms at 

the time of the study.  ER 420, 429; ISER 220-31.12 

Moreover, 1,708 firms – over 9% of all firms completing the 

telephone survey – were excluded from BBC’s availability calculation, despite 

indicating that they were qualified and interested in working on Caltrans and/or 

Local Agency transportation contracting projects, because they reported not having 

bid on or being awarded work on similar projects in California during the previous 

five years.  ER 518, 531-32.  BBC also made various “capacity adjustments” that 

purported to account for firms’ capacity to do the work needed by Caltrans.  For 

example, in its weighting analysis, BBC did not count a firm as available unless it 

had bid on or been awarded a contract of similar size or greater.  ER 428; ISER 

232-34.  Even using these conservative methodologies, BBC found substantial 

under-utilization for those groups ultimately included in Caltrans’ program. 

                                           
12  Although DOT instructed recipients to look to evidence-gathering efforts 
already judicially approved in other states, including Illinois and Minnesota, see W. 
States Guidance, 71 Fed. Reg. at 14,778, BBC admitted that their adjustments 
“result[] in somewhat lower estimates of potential DBE availability than the 
methodology applied in studies reviewed by the courts in Illinois and Minnesota.”  
ER 420; ISER 220-31. 
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D. Caltrans collected substantial anecdotal evidence 

Caltrans and BBC also amassed a wealth of anecdotal evidence to 

support the statistical findings in the Disparity Study, including:  (1) conducting 

twelve public hearings statewide to receive comments on BBC’s findings; 

(2) receiving letters from business owners and trade associations; and 

(3) interviewing representatives from twelve trade associations and 79 

owners/managers of local companies.  See ISER 97, 152.  

This evidence indicated that race and/or gender continue to shape 

perceptions about whether M/WBEs are qualified or able to compete equally in the 

marketplace.  For example, one WBE reported that some of the older engineers at 

Caltrans were hesitant to accept women or people of color.  ER 905.  Likewise, a 

WBE noted that even after contracting with a company for sixteen years, a new 

owner told her they “didn’t want a woman in Management [because] they thought 

contractors like to deal with men, point blank.”  ER 907.  She was hesitant to raise 

the issue directly or sue out of fear that, if she did, she would “never work in 

construction again.”  Id.; see also ER 906. 

As a result of these attitudes, many firms testified that without 

requiring prime contractors to at least notify DBEs of opportunities, they are not 

given the chance to compete:  “if Caltrans does not enforce or pursue utilization of 

W/MBEs and specifically call for professionals in our area of expertise, [prime 
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contractors] are not going to call us up … it is not going to happen.”  ER 829; 

accord ER 884-85.  Similarly, several firms reported difficulty obtaining private 

sector work due to a persistent “good ole’ boys network,” noting that primes 

usually want to use people with whom they are familiar.  ER 803; see also ER 896-

97. 

Many DBEs noticed a sizeable decline in prime contractors even 

notifying them about subcontracting opportunities after race-conscious goals were 

dropped in 2006.  ER 881, 884.  One firm indicated its phone used to ring “off the 

hook,” but without DBE participation goals, “the phone doesn’t ring.”  ER 881. 

Finally, some M/WBEs also reported difficulty obtaining financing 

and bonding as a result of their race, ethnicity, or gender.  ER 889.  One female 

business owner testified:  “‘minorities and women have a much harder time getting 

capital, getting bonding and getting insurance … in bonding … women are still 

asked to have their husbands sign at the bank, which floors me after 33 years’ in 

business.”  ER 890. 

E. Caltrans delayed implementation while DBE 
participation plummeted 

Relying on BBC’s conservative methodology, in August 2007, 

Caltrans submitted to DOT a proposed goal of 13.5% for FY2008.  ISER 237.  

Although BBC suggested in the Disparity Study a number of reasons to make an 
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upward “Step Two” adjustment to the goal, and provided extensive supporting 

evidence,13 Caltrans did not propose any such adjustment. 

In a series of communications, DOT questioned why Caltrans had not 

adopted the more expansive availability approach already judicially approved by 

courts in Illinois and Minnesota and asked Caltrans to justify why it had not 

proposed a Step Two adjustment.  ER 372-96; ISER 239-40, 242-43, 248-49, 285-

86.  No race-conscious goals were implemented in FY2008 and Caltrans resisted 

making any upward adjustment to its goals.  ISER 256-58. 

Meanwhile, Caltrans requested a waiver from DOT to allow it to 

implement race-conscious goals for only African American-, Asian-Pacific 

American-, Native American-, and women-owned DBEs, for which BBC’s 

availability methodology had resulted in disparity findings.  ER 399; ISER 237.  

On August 7, 2008, DOT granted the waiver for FY2008, 2009, and 2010.  

ER 399.  Also in August 2008, Caltrans proposed an overall DBE goal of 13.5% 

for FY2009.  ISER 260.  Half (6.75%) was to be met by race-neutral means; the 

other half would be subject to Caltrans’ race-conscious DBE program.  Id.  

Contract goals would apply only to the ethnic and gender groups approved in the 

                                           
13  See ER 497 (citing “information indicat[ing] barriers to entry into the 
California construction and engineering industries, low rates of business ownership 
for certain groups working in the industries, lower business earnings and other 
barriers for minority- and women-owned firms including access to capital”), 431-
33, 675-737. 
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waiver.  Id.  As of October 2008, DOT was still asking Caltrans to justify why it 

had not made a Step Two adjustment.  ISER 285.  The agency made clear, 

however, that it expected Caltrans “to implement the goal you have established 

until further notice.”  Id. 

Caltrans still did not act.  Instead, throughout the fall of 2008, 

Caltrans’ Director met with AGC and its statewide organization, AGC-California, 

to discuss delaying the re-implementation of race-conscious goals and maintaining 

a strictly race-neutral program.  ISER 250-52, 295-96, 313-16, 482-84, 487-88.  

Caltrans agreed to delay re-implementation of the race-conscious goals, despite 

having advised DOT nearly a year prior that race-conscious means were necessary 

to remedy the effects of discrimination in its market and having received explicit 

instructions from DOT to re-implement its race-conscious program.  ISER 250, 

285-86, 293-94, 315-16. 

In December 2008, DOT told Caltrans that “[i]t appears to us that 

[Caltrans] is not carrying out its [DBE] program in good faith in compliance with 

the DBE program requirements” and noted that DOT had approved Caltrans’ 

waiver request in August 2008.  ISER 256.  It reminded Caltrans of its earlier letter 

stating that DOT expected Caltrans “to implement the goal” it established.  Id. 

During Caltrans’ delay, DBE participation dropped precipitously.  

DOT noted that in FY2004 and 2005, when race-conscious goals were in use, 
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Caltrans achieved approximately 10.5% DBE participation.  ISER 256-57.  By 

contrast, in FY2008, without the use of race-conscious goals, DBE participation 

dropped to 4.56% and FY2009 was shaping up to be even worse:  Caltrans had 

only 2.7% DBE participation by that point.  Id.  DOT warned that failure to 

comply with the DBE program could result in sanctions, including suspension or 

termination of federal funds.  ISER 257. 

F. Caltrans’ re-implementation of race-conscious goals 

Four months later, Caltrans announced it was re-implementing race-

conscious elements to its DBE program, at least for African American-, Asian-

Pacific American-, Native American-, and women-owned DBE firms.  ISER 324-

26.  Its overall goal was set at 13.5%, with only 6.75% to be met by race-conscious 

means.14  ISER 246-47, 260. 

Similar to its prior use of race-conscious measures, the only race-

conscious element in Caltrans’ program is that on certain contracts, prime 

contractors who fail to meet a DBE subcontracting goal are required to show that 

they made “good faith efforts” to do so.  See 49 C.F.R. § 26.47, 26.53.  Not all 

contracts include these requirements.15  ISER 302-03. 

                                           
14  As this litigation progressed, Caltrans submitted its FY2010 goal, which is 
the same, with the same race-conscious/race-neutral split.  ER 222; ISER 291-92. 
15  To set individual contract goals, Caltrans employees use a wide range of 
data to ascertain whether there are a sufficient number of DBE contractors ready, 
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Caltrans also uses a wide variety of race-neutral methods to encourage 

DBE participation, including, but not limited to:  convening monthly Statewide 

Small Business Council meetings to discuss and act upon small business concerns; 

hosting procurement fairs; providing training and one-on-one counseling to small 

businesses and DBEs; implementing mentor/protégé programs; providing free 

Caltrans project plans and specifications to small businesses and DBEs; and 

providing training on access to capital.  See ER 240-51.  Caltrans officials testified 

that they continually track and evaluate these measures to determine their 

effectiveness and regularly adjust them as needed.  See ISER 84, 148, 490-91, 493. 

G. District Court proceedings 

Two months after Caltrans re-implemented its limited race-conscious 

program, AGC filed this lawsuit. 

Following extensive fact and expert discovery, all parties filed 

summary judgment motions, as well as opposition and reply briefs.  Caltrans and 

Intervenors each introduced testimony and opinions from two expert witnesses 

demonstrating the robust and exhaustive nature of the Disparity Study supporting 

Caltrans’ DBE program and the need for such a program to combat entrenched 

                                                                                                                                        
willing, and able to perform the specified work.  ISER 304-06.  If not, Caltrans 
employees exclude that work item from the overall contract goal.  ISER 304-06.  
Once a raw contract goal is obtained, Caltrans employees also can apply a 
downward adjustment based on further review.  ISER 307. 
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discrimination in the transportation and highway construction industry.  See 

Dkt. #67. 

Intervenors’ statistical and economics expert was Dr. Jon Wainwright, 

the same expert who performed disparity studies for programs upheld by the 

Seventh, Eighth, and Tenth Circuits.  See Curriculum Vitae of Jon Wainwright 

(Dkt. #63-1); N. Contracting, Inc. v. Ill., 473 F.3d 715, 718-19 (7th Cir. 2007); 

Sherbrooke Turf, Inc. v. Minn. Dept. of Transp., 345 F.3d 964, 973-74 (8th Cir. 

2003); Concrete Works of Colo., Inc. v. City and Cnty. of Denver (“Concrete 

Works II”), 321 F.3d 950, 966-69 (10th Cir. 2003).  He provided a detailed 

explanation of why “Caltrans’ availability estimate is clearly and strongly based in 

evidence that is directly relevant to Caltrans’ transportation contracting activity” 

and how the “availability estimate is, in fact, considerably lower than warranted by 

the evidence.”  ISER 330-31, 342, 378.  Caltrans’ independent statistical and 

economics expert drew similar conclusions.  See ISER 90. 

Caltrans also submitted declarations from a number of Caltrans 

officials who described the flexible way in which the program is implemented.  See 

Dkt. #49-50.  Intervenors submitted declarations from numerous DBEs who 

testified to the barriers they face in their pursuit of equal contracting opportunity, 
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similar to the anecdotal evidence compiled in the Disparity Study.16  See generally 

ISER 392-477. 

By contrast, AGC submitted essentially no evidence of its own.  AGC 

withdrew its reliance upon expert testimony in its summary judgment motion.17  

AGC submitted one fact witness declaration, from its organization’s Staff Chief 

Executive Vice President, which the District Court found to be largely 

inadmissible.18  AGC did not provide an alternative disparity study or DBE 

availability calculations.  Rather, AGC explicitly stated that it was not challenging 

the Disparity Study or its methodology.  See AGC Motion For Summary Judgment 

(“AGC MSJ”) (Dkt. #44) at 4 n.3; ER 51. 

Therefore, the following facts are undisputed: 

• DBE availability in Caltrans’ marketplace is at least 13.5%.  This 

                                           
16  For example, a declarant described how an Asian-American woman-owned 
firm had difficulty breaking into networks dominated by white male-owned firms, 
how race-neutral measures have been inadequate to remedy this problem, and how 
Caltrans’ DBE program opened doors for the minority- and woman-owned firm.  
ISER 395-97.  Similarly, an owner of a woman-owned architecture firm described 
being grilled on a Caltrans-funded contract about whether she was authorized to 
sign a contract, “apparently out of disbelief that a woman could actually own the 
firm.”  ISER 467. 
17  AGC initially relied on the opinion of its purported expert, John Sullivan, in 
its summary judgment briefing.  However, in response to Intervenors’ Daubert 
motion (Dkt. #47), AGC withdrew any reliance on or reference to Mr. Sullivan, his 
opinions, or his expert report.  See Dkt. #97. 
18  See ER 11.  AGC does not challenge this ruling in its briefing on appeal. 
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measurement takes into account the precise type of contract work 
required by Caltrans and considers such factors as firms’ geographic 
scope and capacity.  ER 497. 

• Caltrans’ approach to measuring DBE availability is conservative, 
“result[ing] in somewhat lower estimates of potential DBE availability 
than the methodology applied in studies reviewed by the courts in Illinois 
and Minnesota.”  ER 420. 

• Even measuring availability by this conservative approach, M/WBEs are 
utilized at only 59% of their availability in a solely race-neutral 
environment.  ER 454, Fig. IV-16.  This disparity is statistically 
significant; the odds that the observed disparity is due to chance are less 
than 0.01%.  Id. 

• Disparities were most severe for African American-, Asian-Pacific 
American-, Native American-, and women-owned firms, reflecting “a 
pattern of disparities for these groups that did not depend on type, size, 
location or time frame of contracts ….”  ISER 386; see also ISER 96-97; 
ER 498-99. 

All parties agreed that the matter was appropriate for summary 

judgment.  See ER 13-15.  Based on the briefs, evidence, and lengthy oral 

argument, the District Court granted Caltrans’ and Intervenors’ summary judgment 

motions and denied AGC’s motion.  ER 1-2. 

SUMMARY OF ARGUMENT 

Caltrans’ implementation of the federal DBE program satisfies strict 

scrutiny.  In implementing this program, Caltrans is not required to independently 

demonstrate a compelling interest.  Rather, it is only required to show that its 

program is narrowly tailored.  Under Western States, this means there must be 

sufficient evidence to indicate that discrimination exists within California’s 
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transportation contracting industry and the program must be limited to those 

groups that have experienced discrimination. 

The District Court properly relied on statistical and anecdotal 

evidence to determine that Caltrans made the necessary showing.  The record here 

reflects an exceptionally strong evidentiary showing to support Caltrans’ DBE 

program.  This includes statistical evidence that, if anything, understates the 

disparities in Caltrans’ market area.  

Contrary to AGC’s argument, there is no requirement that Caltrans 

show intentional discrimination, nor conclusively prove individual cases of 

discrimination.  To impose such a requirement would ignore the “special burden” 

on government entities to eliminate discrimination in their midst.  AGCC II, 950 

F.2d at 1416 n.14. 

Moreover, Caltrans’ program remedies the discrimination it has 

identified and is not over-inclusive.  Although AGC plucks isolated statistics from 

a 539-page study, when the evidence is evaluated in its entirety – as Caltrans, 

DOT, and the District Court all did – it is clear that remedial measures are 

necessary for the groups included within Caltrans’ program.  The undisputed 

evidence also demonstrates that Caltrans continually implements and evaluates a 

wide range of race-neutral measures, more than satisfying its obligation to 
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undertake “serious, good faith consideration” of such alternatives.  W. States, 407 

F.3d at 993. 

AGC bears the ultimate burden of proof to demonstrate the program’s 

invalidity, yet it submitted virtually no evidence of its own.  Much of the factual 

evidence is therefore undisputed.  AGC’s arguments are flawed, lack factual 

support, or have been waived.  Accordingly, this Court should affirm the District 

Court’s grant of Caltrans’ and Intervenors’ respective summary judgment motions. 

ARGUMENT 

I. Standard Of Review 

This Court reviews a District Court’s decision to grant summary 

judgment de novo, applying the same legal standard as the District Court.  E. & J. 

Gallo Winery v. EnCana Corp., 503 F.3d 1027, 1033 (9th Cir. 2007); Black Star 

Farms LLC v. Oliver, 600 F.3d 1225, 1229-30 (9th Cir. 2010).  Accordingly, this 

Court must “determine, viewing the evidence in the light most favorable to the 

nonmoving party, whether there are any genuine issues of material fact and 

whether the district court correctly applied the relevant substantive law.”  E. & J. 

Gallo, 503 F.3d at 1033 (citations omitted). 

Evidentiary rulings made in the context of summary judgment are 

reviewed for an abuse of discretion.  See Wong v. Regents of Univ. of Cal., 410 

F.3d 1052, 1060 (9th Cir. 2004). 
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II. Government Programs Utilizing Race-Conscious Measures Must 
Meet Strict Scrutiny; Those Using Gender-Conscious Measures Must 
Meet Intermediate Scrutiny 

Race-conscious remedial programs must satisfy strict scrutiny.  

W. States, 407 F.3d at 990 (citing Adarand III, 515 U.S. at 227).  Under strict 

scrutiny, racial classifications are constitutional “if they are narrowly tailored 

measures that further compelling governmental interests.”  Id. 

Though the test is stringent, the Supreme Court has cautioned that 

strict scrutiny is not “fatal in fact.”  Adarand III, 515 U.S. at 237.  “The unhappy 

persistence of both the practice and the lingering effects of racial discrimination 

against minority groups in this country is an unfortunate reality, and government is 

not disqualified from acting in response to it.”  Id. 

Gender-conscious programs must satisfy intermediate scrutiny, which 

requires an “exceedingly persuasive justification” that is “substantially related to 

the achievement of that underlying objective.”  W. States, 407 F.3d at 991 n.6 

(citing United States v. Va., 518 U.S. 515, 524 (1996)). 

III. Under Western States, Federal Funding Recipients Must Only Show 
That Their DBE Program Is Narrowly Tailored 

The sole claim at issue in this case is AGC’s as-applied challenge to 

Caltrans’ implementation of the federal DBE program.  ISER 6, 13-14, 18-19, 21, 

23-24.  In Western States, this Court held that in such an as-applied challenge, a 

state implementing the federal DBE program may rely on the federal government’s 
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compelling interest underpinning TEA-21 (the predecessor to SAFETEA-LU).  

W. States, 407 F.3d at 996-97.  A state “need not demonstrate an independent 

compelling interest for its DBE program” because “the [s]tate’s implementation … 

rests upon the compelling nationwide interest identified by Congress.”  Id. at 997.  

Therefore, states implementing federally-mandated DBE programs need only 

demonstrate narrow tailoring. 

This Court articulated a two-part test to satisfy the narrow tailoring 

prong in an as-applied challenge.  Under this test, whether a state’s DBE program 

is narrowly tailored to “further Congress’s remedial objective depends upon the 

presence or absence of discrimination in the [s]tate’s transportation contracting 

industry.”  W. States, 407 F.3d at 997-98.  Once evidence of discrimination in the 

local market is found, narrow tailoring further requires limiting the remedial 

program “to those minority groups that have actually suffered discrimination.”  Id. 

at 998. 

As AGC notes, this Court in Western States “was not required to 

articulate the standard for how precisely states must ‘show the presence of 

discrimination’ in their ‘transportation contracting industry.’” AOB at 28.  The 

District Court here analyzed Caltrans’ implementation of the DBE program under a 

“strong basis in evidence” standard, which is the standard to which government 

entities enacting their own remedial programs are held.  See ER at 50; see City of 
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Richmond v. J.A. Croson Co., 488 U.S. 469, 500 (1989); W. States, 407 F.3d at 

993.  Whether or not the bar is actually that high for a state implementing the 

federal DBE program, it suffices for purposes of this appeal that Caltrans has 

amassed far more than even this quantum of evidence.19 

IV. Statistical and Anecdotal Evidence Can Be Relied Upon To Support 
Remedial Public Contracting Programs 

As this Court has noted, the overall goal of the DBE program is to 

avoid having federal taxpayer funds poured “into an industry so shaped by the 

effects of discrimination that the profits to be derived from congressional 

appropriations accrue exclusively to the beneficiaries, however personally 

innocent, of the effects of racial prejudice.”  W. States, 407 F.3d at 991 (quoting 

Adarand Constructors, Inc. v. Slater (“Adarand VII”), 228 F.3d 1147, 1176 (10th 

Cir. 2000)).  The range of evidence courts analyze when evaluating remedial 

                                           
19  Western States’ requirement that a state independently demonstrate narrow 
tailoring in an as-applied challenge to its implementation of the DBE program is 
more than any other Circuit requires.  The Sixth, Seventh, and Tenth Circuits have 
held that in such an as-applied challenge, the only question is whether the state 
agency exceeded its federal authority.  Tenn. Asphalt Co. v. Farris, 942 F.2d 969, 
975 (6th Cir. 1991); Milwaukee Cnty Pavers Ass’n v. Fiedler, 922 F.2d 419, 424-
25 (7th Cir. 1991); Ellis v. Skinner, 961 F.2d 912, 915-16 (10th Cir. 1992); see also 
N. Contracting, 473 F.3d at 721-22 (noting circuit split and stating that Western 
States majority misconstrued the Seventh Circuit’s analysis of this issue).  The 
DOT guidance advising federal funding recipients to undertake additional 
availability analyses above and beyond what is already required by the federal 
regulations specifically applies only to states in the Ninth Circuit.  See supra p. 12. 
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programs reflects the multi-faceted ways in which discrimination can distort a 

jurisdiction’s contracting industry.   

For example, in finding that Congress had a “strong basis in evidence” 

for enacting the federal DBE program, this Court cited an array of relevant 

evidence, including disparities between minority business availability and 

utilization; disparate lending rates; declining participation rates when program 

goals are not in place; “discrimination by trade unions and financial lenders [that] 

often preclude[] racial minorities from obtaining the experience and capital 

necessary to start businesses”; “discrimination by prime contractors, business 

networks, suppliers and bonding companies”; and “institutional walls and old-boy 

networks [that] make it exceedingly difficult for minority firms to break in to the 

private commercial sector.”  Id. at 992-93 (internal ellipses and brackets omitted). 

Jurisdictions and reviewing courts consider both statistical and 

anecdotal evidence.  W. States, 407 F.3d at 991 (“[b]oth statistical and anecdotal 

evidence of discrimination are relevant”); see also Adarand VII, 228 F.3d at 1166 

(“statistical and anecdotal evidence are appropriate in the strict scrutiny calculus”); 

Rowe, 615 F.3d at 241 (noting “a significant statistical disparity” that is 

“corroborated by significant anecdotal evidence” establishes a strong basis in 

evidence).  The effects of discrimination must be demonstrated “with some 

specificity”; for example, evidence must be linked to the jurisdiction’s actual 
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contracting practices as opposed to relying on national data alone.  Croson, 488 

U.S. at 504. 

Statistical evidence has long been considered a powerful means of 

demonstrating discrimination, and it is a signature feature of public contracting 

jurisprudence.  See, e.g., Croson, 488 U.S. at 501, 503, 509; Coral Constr. Co. v. 

King Cnty., 941 F.2d 910, 918 (9th Cir. 1991) (“a statistical comparison is an 

invaluable tool”); AGCC II, 950 F.2d at 1414 (same). 

Anecdotal evidence, while generally not sufficient on its own, serves 

as a potent complement in demonstrating the basis for remedial action because of 

its capacity to describe the real experiences of individuals who face discrimination 

in the market; their accounts bring “cold numbers convincingly to life.”  Int’l Bhd. 

of Teamsters v. United States, 431 U.S. 324, 339 (1977); AGCC II, 950 F.2d at 

1415 (quoting Coral Constr., 941 F.2d at 919). 

V. AGC Applies Incorrect Legal Standards 

Contrary to these legal standards, AGC argues that to justify a race-

conscious program, Caltrans must show intentional discrimination by specific 

individuals or firms, and suggests that such discrimination must be shown at a 

level that would constitute conclusive legal proof.  AOB at 34.  AGC characterizes 

any other type of evidence as insufficient because it constitutes only “generalized 
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assertions” of “societal discrimination.”  Id. at 32-33.  As a matter of law, none of 

this is correct. 

A. Caltrans is not required to demonstrate intentional 
discrimination 

AGC contends that “Caltrans’ establishment and implementation of its 

2009 DBE goals … without evidence of intentional discrimination in the California 

transportation contracting industry” violates the Fourteenth Amendment.  ISER 20; 

see also id. 19, 21; AOB at 50 (“Here, the issue is whether the utilization data 

implies intentional discrimination, and whether Caltrans’ race-conscious 

subcontracting goals … are narrowly tailored to remedy the identified 

discrimination.”), 34 (anecdotal evidence “is not evidence of specific acts of 

intentional discrimination”). 

However, no court has ever required that a government entity prove 

intentional discrimination against M/WBEs before implementing a remedial 

contracting program.  Since Croson, courts have required only statistical evidence 

of disparity from which discrimination can be inferred, often buttressed by 

anecdotal evidence.  There has never been a requirement to prove overt, intentional 

acts of racism or sexism by specific bad actors.  See supra pp. 30-34; W. States, 

407 F.3d at 989, 991-92.  Nothing in Western States even suggests the legal 

standard AGC proposes. 
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The Tenth Circuit explicitly rejected the contention that a 

governmental entity must “show discriminatory motive or intent on the part of 

private construction firms.”  Concrete Works II, 321 F. 3d at 972.  Rather, the 

government is “under no burden to identify any specific practice or policy that 

resulted in discrimination” or “required to demonstrate that the purpose of any 

such practice or policy was to disadvantage women or minorities.”  Id.  “To 

impose such a burden,” the court noted, “would be tantamount to requiring direct 

proof of discrimination and would eviscerate any reliance the municipality could 

place on statistical studies and anecdotal evidence.”  Id. 

Accordingly, AGC’s proposed legal standard finds no support in 

precedent. 

B. Caltrans is not required to have conclusive proof of 
discrimination 

Similarly, AGC errs by arguing that Caltrans cannot act to remedy 

identified discrimination unless it shows discrimination by what amounts to 

conclusive proof in a judicial setting.  See AOB at 3 (faulting Caltrans for not 

having “findings of constitutional or statutory violations of discrimination”), 14-15 

(faulting District Court for making “no findings of discrimination by Caltrans” or 

“particularized findings of discrimination by any contractor”). 

Caltrans need not make “contemporaneous findings of actual 

discrimination” before implementing a remedial program, “as long as [it] has a 
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firm basis for believing that the remedial action is required.”  Wygant v. Jackson 

Bd. of Educ., 476 U.S. 267, 286 (1986) (O’Connor, J., concurring).  “Strong 

evidence is that ‘approaching a prima facie case of a constitutional or statutory 

violation,’ not irrefutable or definitive proof of discrimination.”  Concrete Works 

II, 321 F.3d at 971 (citing Croson, 488 U.S. at 500) (emphasis in original).   

This Court definitively rejected the notion that a government entity 

seeking to enact a remedial program must meet the same standard as a plaintiff in a 

discrimination suit: 

[Plaintiff] seeks to have us engraft the framework for title VII … onto 
Croson’s equal protection framework.  This proposition has never 
been sanctioned either explicitly or implicitly in the equal protection 
context by the Supreme Court or this court.  To do so would appear to 
violate the Supreme Court’s statement in Croson that statistical 
disparities alone would be sufficient to support a showing of 
discrimination sufficient to institute a race-conscious remedial plan. 

AGCC II, 950 F.2d at 1416 n.11 (9th Cir. 1991) (citations and internal quotations 

omitted). 

The Tenth and Fourth Circuits agree.  See Concrete Works of Colo., 

Inc. v. City and Cnty. of Denver (“Concrete Works I”), 36 F.3d 1513, 1522 (10th 

Cir. 1994)  (“[T]he Fourteenth Amendment does not require a court to make an 

ultimate judicial finding of discrimination before a municipality may take 

affirmative steps to eradicate discrimination.”); Rowe, 615 F.3d at 241 (“A state 

need not conclusively prove the existence of past or present racial discrimination to 
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establish a strong basis in evidence for concluding that remedial action is 

necessary.”). 

As this Court noted in AGCC II, requiring conclusive proof of 

discrimination would not only be contrary to Supreme Court precedent, but would 

undermine government’s role in rooting out discrimination: 

[I]mposing the same burden imposed on a plaintiff in a private sector 
employment discrimination suit … would fail to take into account the 
special burden imposed on states and municipalities to enact programs 
to eliminate discrimination.  As we stated in AGCC I, a state or its 
political subdivision has the authority – indeed the constitutional duty 
– to ascertain whether it is denying its citizens equal protection of the 
laws and, if so, to take corrective steps. 

AGCC II, 950 F.2d at 1416 n.14. 

AGC’s attempt to raise the bar on government entities and require 

conclusive proof of discrimination also finds no support in precedent. 

C. Statistical and anecdotal evidence is not a “generalized 
assertion” of “societal discrimination” 

AGC argues that anything other than conclusively-proven individual 

acts of overt discrimination constitutes “generalized assertions” of “societal 

discrimination” insufficient to support a remedial program.  See, e.g., AOB at 32-

33.  But the cases cited by AGC for this proposition support the District Court’s 

ruling against AGC. 

For example, AGC repeatedly cites language from the Supreme 

Court’s plurality opinion in Wygant that remedial action must be supported by 
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“particularized findings” of discrimination, and argues that this standard means 

individually proven instances of discrimination.  See, e.g., AOB at 15 (faulting the 

District Court for “fail[ing] to make particularized findings of discrimination by 

any contractor”).  But Wygant specifically endorses the use of statistical evidence 

such as that compiled here.  See Wygant, 476 U.S. at 274-75 (reviewing how 

statistical disparities provide evidence of discrimination). 

In Wygant, the Sixth Circuit upheld a race-conscious teacher layoff 

plan, holding broadly that ensuring minority teacher role models for students is 

“vitally important because societal discrimination has often deprived minority 

children of other role models.”  Wygant v. Jackson Bd. of Educ., 746 F.2d 1152, 

1156 (6th Cir. 1984).  On appeal, the Supreme Court rejected this rationale based 

on general societal discrimination.  Instead, it held the relevant comparison should 

be between the percentage of teachers employed and the percentage of teachers in 

the relevant labor pool.  Wygant, 476 U.S. at 274-76 (citing to Title VII disparate 

impact cases).  Thus, in referring to the need for “particularized findings,” the 

Wygant plurality simply required statistical comparisons that are “particularized” 

to the discrimination being remedied, not evidence of individual instances of 

discrimination.  Id. 

In Croson, the Supreme Court applied Wygant to the contracting 

context, requiring that state and local entities seeking to create their own remedial 
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programs must show the need to do so with “some specificity,” to avoid simply 

trying to remedy “societal discrimination.”  Croson, 488 U.S. at 504.  Again, the 

requirement of “some specificity” did not mean specific instances of intentional 

discrimination; rather, the Court merely rejected the notion that “all a state or local 

government need do is find a congressional report on the subject to enact a set-

aside program.”  Id. at 504.  As in Wygant, the Court endorsed the use of 

appropriate statistical evidence to make the necessary showing as long as it was 

tied with specificity to the jurisdiction’s contracting practices.  Id. at 500, 504. 

D. AGC errs in suggesting that it does not bear the ultimate 
burden to show the Caltrans DBE program is 
unconstitutional 

The Supreme Court has long held that plaintiffs challenging race-

conscious measures bear the ultimate burden of proving that the program or policy 

is invalid.  See Johnson v. Transp. Agency, 480 U.S. 616, 626-27 (1987); Wygant, 

476 U.S. at 277-78, 292 (“In ‘reverse discrimination’ suits, as in any other suit, it is 

the plaintiffs who must bear the burden of demonstrating that their rights have been 

violated.”).  Although the governmental defendant must satisfy strict scrutiny, the 

plaintiff “continue[s] to bear the ultimate burden of persuading the court … that the 

plan instituted on the basis of this evidence was not sufficiently ‘narrowly 

tailored.’”  Rothe Dev. Corp. v. U.S. Dept. of Def., 262 F.3d 1306, 1317 (Fed. Cir. 
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2001); see also Sherbrooke, 345 F.3d at 97; Adarand VII, 228 F.3d at 1166; 

Concrete Works II, 321 F.3d at 959, 971; N. Contracting, 473 F.3d at 720.20 

Once Caltrans has satisfied strict scrutiny, the burden shifts back to 

AGC to prove that the program is unconstitutional.  AGC has failed to do so. 

VI. The Record Reflects An Exceptionally Strong Evidentiary Showing 
To Support Caltrans’ DBE Program 

Contrary to AGC’s contention, the District Court did not simply rely 

“on Caltrans’ assurances” that strict scrutiny has been satisfied.  AOB at 18.  Far 

from it.  Caltrans and Intervenors put forth substantial, detailed evidence – factual, 

statistical, anecdotal, and expert – demonstrating how and why Caltrans’ limited 

race-conscious measures are necessary and narrowly tailored to address the effects 

of identified discrimination.  See ER at 36-38.  More importantly, the evidence also 

shows that Caltrans’ program is an exceedingly cautious approach to a severe and 

significant problem; as such, it is well within constitutional and statutory bounds. 

A. Caltrans’ statistical evidence identifies discrimination 

The Disparity Study is rigorous, comprehensive, and sophisticated.  

See supra pp. 13-20.  It follows the “custom census” approach to measuring 
                                           
20  In the one case AGC cites on this issue, Monterey Mech. Co. v. Wilson, the 
issue of the ultimate burden was never addressed because the defendant offered 
“no evidence whatsoever” to satisfy strict scrutiny.  Monterey Mech. Co. v. Wilson, 
125 F.3d 702, 713 (9th Cir. 1997).  The statement in that case that the burden of 
justifying  a race-conscious measure is “always on the government” simply means 
that the government must always satisfy strict scrutiny.  The ultimate burden, 
however, continues to rest with the plaintiff.   
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availability, which is tied closely and directly to the actual contracting done by 

Caltrans.  See id. (describing BBC’s multi-step process).  This “custom census” 

approach has been specifically approved by many courts analyzing disparity 

studies.  See, e.g., N. Contracting, Inc. v. Ill., 2005 WL 2230195, at *19 (N.D. Ill. 

Mar. 8, 2005) (noting “established use of the custom census approach”), aff’d, 473 

F.3d 715 (7th Cir. 2007); Sherbrooke, 345 F.3d at 973-74; Concrete Works II, 321 

F.3d at 966-67.  Employing this method, BBC found significant disparities for 

African American-, Asian-Pacific American-, Native American-, and women-

owned firms.  See ER 389, 454-55. 

The record before the District Court included the full Disparity Study, 

its primary author’s explanation of it, and opinions from two other experts who 

analyzed it.  As Intervenors’ expert explained: 

the Caltrans availability estimate is clearly and strongly based in 
evidence that is directly relevant to Caltrans’ transportation 
contracting activity.  The Caltrans Study has empirically identified the 
relevant geographic and product markets, determined the total number 
of businesses in those markets, and determined which of those 
businesses are owned by minorities and/or women.  The Study goes 
even further by empirically determining dollar-based weights 
applicable to various dimensions of the Department’s contracting 
activity and applying these weights to various sub-segments of the 
identified business community …. 

ISER 342.  Caltrans’ independent expert similarly concluded, “BBC’s Disparity 

Study uses state of the art, approved economic and statistical methods, and is 
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careful, conservative, and thorough.”  ISER 90.  AGC does not dispute the 

Disparity Study’s methodology. 

Caltrans’ Disparity Study thus stands in sharp contrast to WSDOT’s 

statistical evidence in Western States.  There, WSDOT conceded it had performed 

“no statistical studies … to try to establish the existence of discrimination in the 

highway contracting industry.”  W. States, 407 F.3d at 1000.  Without such a study, 

WSDOT was left simply to compare the percentage of DBE firms in the State 

(11.17%) to the percentage of contracting funds that DBEs received on race-

neutral contracts (9%).  Id.  This “oversimplified statistical evidence” did not even 

control for relevant factors such as geographic availability.  Id. at 1000. 

B. Caltrans’ study understates the problem of 
discrimination in Caltrans’ market 

If anything, Caltrans’ Disparity Study understates the problem of 

discrimination in Caltrans’ market because BBC’s methodology is exceedingly 

conservative.  See supra pp. 17-18.  For example, in recommending a DBE goal, 

BBC eliminated M/WBEs with higher revenues, but established cut-offs that were 

much lower than the size standards established by the federal DBE program.  This 

method – which by BBC’s own admission eliminated DBEs that were actually 

federally-certified – reduced the DBE availability figure by nearly 25%.  See supra 

p. 17. 
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BBC also made various conservative assumptions such as (1) refusing 

to consider a firm as available for a particular contract element if it had not bid on 

or been awarded a contract of similar size or greater; and (2) excluding qualified 

and interested firms from the availability analysis entirely if they reported not 

having bid on or been awarded work on similar projects in California during the 

previous five years.  ER 428, 518; ISER 118. 

However, such exclusions incorporate factors that are themselves 

impacted by discrimination.  As the Tenth Circuit explained, factors such as firm 

“experience and size are not race- and gender-neutral variables” if “M/WBE 

construction firms are generally smaller and less experienced because of industry 

discrimination.”  Concrete Works II, 321 F.3d at 981 (emphasis in original); see 

also ISER 349 (Wainwright Report) (explaining how “excluding firms from an 

availability measure based on their capacity in a discriminatory market would 

preclude a government agency from doing anything to rectify the continuing 

support of a clearly discriminatory system with public dollars”). 

As in Concrete Works II, the Disparity Study’s analyses of lending 

discrimination and business formation in California’s market (ER 675-737) 

“strongly support [the] argument that M/WBEs are smaller and less experienced 

because of marketplace and industry discrimination.”  Concrete Works II, 321 F.3d 

at 981; see also N. Contracting, 2005 WL2230195, at *19 (noting that 
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“discrimination in the credit and bonding markets may artificially reduce the 

number of registered and pre-qualified DBEs, relative to the number of such firms 

within the marketplace as a whole”). 

Capacity adjustments also ignore that in dynamic business 

environments, such as the construction sector, additional capacity and 

qualifications can be obtained relatively easily.  Concrete Works II, 321 F.3d at 

981.  Citing numerous studies, Dr. Wainwright testified that “construction 

companies can expand rapidly as needs arise by hiring workers and renting 

equipment ….  Thus, the capacity of firms in the construction sector is highly 

elastic.  Firms grow quickly when demand increases and shrink quickly when 

demand decreases.”  ISER 350. 

For these and other reasons, Dr. Wainwright concluded that the 

Disparity Study’s “availability estimate is, in fact, considerably lower than 

warranted by the evidence.”  ISER 378.  Drawing on the raw data in the Disparity 

Study and using additional data sources also used in the studies approved by the 

Seventh, Eighth, and Tenth Circuits, Dr. Wainwright made a “conservative 

estimate of expected MBE/WBE availability” of 28.76%, more than double BBC’s 

estimate.  Id. at 371; see also ISER 90 (Berkman Report) (noting similar variables 

that reduced BBC’s availability figures).  AGC offered no evidence to dispute this. 
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“The remedial nature of the federal scheme militates in favor of a 

method of DBE availability that casts a broader net.”  N. Contracting, 473 F.3d at 

723 (7th Cir. 2007).  Caltrans chose to cast a very narrow net.  This extremely 

cautious approach to measuring DBE availability underscores that the evidentiary 

record easily supports the limited remedial steps Caltrans took. 

C. Caltrans’ implementation correctly addresses the 
discrimination it identified 

Having chosen not to challenge the accuracy of the Disparity Study, 

AGC instead isolates numbers from the Disparity Study to argue that Caltrans’ 

DBE program is over-inclusive and not sufficiently aligned with the discrimination 

identified.  This effort fails, both legally and factually. 

As Western States held, a remedial program must be “limited to those 

minority groups that have actually suffered discrimination.”  W. States, 407 F.3d at 

998.  This restatement of the issue of over-inclusiveness stems from Croson.  

There, the Supreme Court struck down the City of Richmond’s rigid 30% quota 

program, in part because of the “random inclusion” of such groups as Eskimos and 

Aleuts for which there was “absolutely no evidence of past discrimination.”  

Croson, 488 U.S. at 506 (emphasis in original).  The Court found this “gross 

overinclusiveness … strongly impugns the city’s claim of remedial motivation.”  

Id.; see also Monterey Mech., 125 F.3d at 714 (noting the government offered “no 

evidence” to support the inclusion of certain groups). 
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This case could not be further from Croson.  Instead of haphazardly 

including groups as Richmond did, Caltrans cautiously targeted its remedial 

efforts.  Caltrans instituted a DBE goal of 13.5%.  Federal regulations specifically 

state that recipients’ “overall goals must provide for participation by all certified 

DBEs and must not be subdivided into group-specific goals.”  49 C.F.R. 

§ 26.45(h).  To ensure narrow tailoring, Caltrans requested – and was granted – a 

waiver of this requirement by DOT so that it could implement contract goals only 

for those groups where discrimination was found.  ER 399; ISER 237. 

AGC plucks isolated statistics out of the Disparity Study rather than 

looking at the Disparity Study as a whole, as Caltrans did in formulating its DBE 

goal and as DOT did in approving Caltrans’ program.  For example, AGC argues, 

on the basis of a single subcontracting statistic, that Native American-owned 

construction firms should not be included in the race-conscious portions of 

Caltrans’ DBE program.  See AOB at 46.  But AGC ignores the substantial, and 

undisputed, evidence supporting their inclusion, as the Disparity Study found a 

striking pattern of disparities for Native American-owned firms: 

• For state-funded construction and engineering contracts from 2002-2006 
(without any remedial goals), there was a disparity index of 65 for Native 
American firms, well below the benchmark index of 80 that courts 
generally accept as evidence of discrimination.  See supra note 10; ER 
446. 

• For state-funded prime construction contracts from 2002-2006, there was 
a disparity index of 57 for Native American firms.  ER 472. 
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• For federally-funded prime construction contracts from 2002-2006, there 
was a disparity index of 67 for Native American firms.  ER 472. 

• For state-funded smaller prime construction contracts from 2002-2006, 
there was a disparity index of 62 for Native American firms.  ER 474. 

• For federally-funded smaller prime construction contracts from 2002-
2006, there was a disparity index of 74 for Native American firms.  ER 
474.21 

Considering this evidence together – not just one statistic in isolation – Caltrans 

did exactly what it should have done (and what DOT found was warranted) and 

inferred that discrimination against Native American-owned firms exists in 

California’s transportation construction industry.22 

Similarly, AGC suggests that prime and subcontracting should be 

considered separately.  See AOB at 10, 49-50.  But this ignores the realities of the 

contracting world, where many businesses move freely between prime and 

subcontracting work.  As the author of the Disparity Study testified, “[i]n the 

construction contracting field, a firm may work as a prime contractor on one 

                                           
21  The Disparity Study also contained substantial anecdotal evidence from 
Native American-owned firms.  See, e.g., ER 822 (difficulty breaking into pre-
existing relationships), 830 (primes do not take outreach requirements seriously), 
834 (primes’ efforts to avoid contracting with DBEs even when used to meet 
goals), 851 (primes have team in place before they submit a bid), 894 (difficulty 
securing bonding), 897 (good ole’ boys network). 
22  The record is similarly replete with evidence justifying the inclusion of 
Asian-Pacific American- and women-owned firms.  ER 446-47, 454, 472, 803, 
831, 872, 882, 884, 906. 
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project and as a subcontractor on the next project.  Moreover, on two similar 

contracts, a specific work item might be performed by the prime contractor on one 

and a subcontractor on the other.”  ISER 386.  The record is undisputed on this 

point. 

The Seventh Circuit reached the same conclusion in Northern 

Contracting, another as-applied challenge to a state’s implementation of the federal 

DBE program.  In explaining why Illinois’ overall DBE goal was properly 

calculated and should not have separated out prime and subcontractor availability, 

the Seventh Circuit noted that federal regulations require no such separation and 

found that such an artificial division “would make little sense,” since DBEs 

compete for both types of contracts.  N. Contracting, 473 F.3d at 723.  Although 

AGC claims this case is distinguishable because it involves utilization rather than 

availability (AOB at 50), the relevant issue is actually disparity, the comparison 

between the two.  As the District Court properly found, the salient disparity 

statistics are those reflecting the realities of the contracting industry and do not 

attempt to artificially separate prime from subcontracting.  This is the exact 

premise underlying the federal regulations and the Seventh Circuit’s reasoning in 

Northern Contracting. 

Finally, AGC argues that there is insufficient evidence to support 

including all women-owned businesses in Caltrans’ remedial program.  See AOB 
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at 42-43.  This contention is meritless.  As noted above, the Disparity Study began 

by isolating the effect of gender, finding substantial disparities between utilization 

and availability for firms owned by white women.  See supra note 11 (disparity 

index of 48 for state-funded contracts from 2002-2006).  In light of this statistical 

evidence suggesting gender-based discrimination and the substantial quantitative 

analysis of marketplace conditions relevant to all women, Caltrans could have 

included all women-owned firms in its program based on this evidence alone.23 

Caltrans, however, did more.  When DOT asked for more information, 

BBC performed more specific analyses, which included calculating disparity 

indices for all women-owned firms (including minority women).  ER 389; ISER 

97, 104.  Not surprisingly, “[t]he results showed substantial disparities in the 

utilization of all women-owned firms, similar to the results for just white women-

owned firms.  Again considering Caltrans’ state-funded contracts from 2002 

through 2006, the disparity index for all women-owned firms was 59.”  ISER 96-

97, 104; ER 389. 

AGC never disputed BBC’s disparity calculations for all women-

owned firms, nor argued that they were incorrectly performed, nor offered any 

                                           
23  Though AGC argues that the inclusion of women-owned businesses does not 
satisfy strict scrutiny, intermediate scrutiny applies to gender-based classifications.  
See supra p. 30.  Regardless, the evidence here surpasses both standards. 
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alternative calculations.  Instead, AGC simply fails to mention them to this Court.  

See AOB at 40-43.24 

D. The record shows a wealth of anecdotal evidence to 
support the statistical findings 

Contrary to AGC’s assertions, the District Court treated the abundant 

anecdotal evidence in the record as precedent demands:  a complement to the 

statistical evidence, one that helps bring “the cold numbers convincingly to life.”  

Coral Constr., 941 F.2d at 919 (quoting Teamsters, 431 U.S. at 339); see supra pp. 

32-34; ER 57-58, 61.   

AGC’s objections to the anecdotal evidence fail.  First, AGC 

complains that the evidence was not “verified.”  As the Tenth Circuit explained: 

There is no merit to [plaintiff’s] argument that the witnesses’ accounts 
must be verified ….  Anecdotal evidence is nothing more than a 
witness’ narrative of an incident told from the witness’ perspective 
and including the witness’ perceptions….  Denver was not required to 
present corroborating evidence and [plaintiff] was free to present its 
own witnesses to either refute the incidents described by Denver’s 
witnesses or to relate their own perceptions on discrimination in the 
Denver construction industry. 

Concrete Works II, 321 F.3d at 989.  AGC failed to present any witnesses to refute 

the incidents described or to relate their own perceptions of discrimination in 

Caltrans’ contracting industry.25 
                                           
24  AGC misleadingly cites instead to another disparity index that happens to 
also be 59 — for all minority- and women-owned firms combined — and claims 
that this is the statistic that Caltrans is relying upon.  See AOB at 42 (citing ER 
447). 
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Second, AGC discounts all of the anecdotal evidence as “merely 

suggest[ing] that the construction industry is built upon relationships and past 

experiences” and that “it is difficult for new entrants to break into and gain a 

foothold within the network of established firms.”  AOB at 39.  This ignores the 

many incidents of differential treatment based on race and gender.  See supra pp. 

19-20.  In addition, as this Court has long recognized, contracting systems that 

“operate under the ‘old boy network’ in awarding contracts” are precisely those 

that “thereby disadvantag[e] MBEs and WBEs.”  AGCC II, 950 F.2d at 1414.  

Indeed, in upholding the DBE program from a facial challenge, Western States 

specifically noted evidence before Congress showing that “institutional wall[s] and 

old-boy network[s] … make[] it exceedingly difficult for minority firms to break 

into the private commercial sector.”  W. States, 407 F.3d at 992.  This is 

particularly true where, as here, there is substantial evidence of statistical disparity 

based on race and gender.  See supra pp. 13-18. 

                                                                                                                                        
25  As noted above, in addition to the anecdotal evidence compiled by Caltrans, 
Intervenors submitted numerous highly-detailed declarations.  See supra pp. 25-26 
and note 16.  This Court held that when a remedial contracting program is 
challenged, “post-enactment” evidence may be considered.  Coral Constr., 941 
F.2d at 920.  AGC never refuted this evidence.  At oral argument, AGC declined to 
dispute the substance of any of the anecdotal evidence, but rather argued that the 
evidence did not support Caltrans’ program.  See ER 13-14. 
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E. Caltrans has engaged in serious good faith consideration 
of workable race-neutral alternatives 

Federal regulations require evaluation and implementation of race-

neutral alternatives.  See, e.g., 49 C.F.R. § 26.51(a)-(b) (mandating that recipients 

try to utilize race-neutral measures and “meet the maximum feasible portion of 

[their] overall goal by using race-neutral means”).  There is no allegation that 

Caltrans has not complied with these regulations, and Western States does not 

require a governmental entity facing an as-applied challenge to show it did more.  

Regardless, the evidence is overwhelming that Caltrans engages in ongoing 

“serious, good faith consideration” of race-neutral alternatives and, when 

workable, adopts them.  See W. States, 407 F.3d at 993 (quoting Grutter v. 

Bollinger, 539 U.S. 306, 339 (2003)). 

Thus, “Caltrans has implemented numerous race-neutral measures 

since at least 2005 … and has tracked and evaluated each of these measures to 

determine their effectiveness.”  ISER 490-91; see also ISER 84, 493.  As AGC 

highlights, Caltrans’ annual submissions to federal officials contain numerous 

specific race-neutral measures, geared towards outreach, technical training, 

supportive services, data collection, monitoring, and reporting.  See AOB at 58 

(citing ER 120-123, 218-221, 240-251).  AGC disputes none of this, and submits 

no evidence to counter it. 
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AGC’s only argument appears to be that because Caltrans’ 2010 

submission to DOT lists more race-neutral measures than the 2008 submission, 

that must mean some measures were not evaluated.  See AOB at 58-59.  This facile 

argument ignores the dynamic nature of Caltrans’ ongoing process of 

implementation, evaluation, and adjustment.  This is precisely the “serious, good 

faith consideration of workable race-neutral alternatives” the law requires.  

W. States, 407 F.3d at 993; see also id. (narrow tailoring “does not require 

exhaustion of every conceivable race-neutral alternative” before race-conscious 

measures are adopted). 

The most compelling evidence of the inadequacy of race-neutral 

measures is the under-utilization of DBEs on Caltrans’ non-goals contracts.  

Because Proposition 209 limits race-conscious measures in state-funded 

contracting, BBC had a ready-made “control group” of contracts to test how solely 

race-neutral measures worked.  What it found – undisputed by AGC – is that a 

race-neutral environment produced substantial disparities for African American-, 

Native American-, Asian-Pacific American-, and women-owned firms on state 

funded construction and engineering contracts between 2002 and 2006.  ER 446.  

Such persistent disparities on non-goal projects provide compelling evidence that a 

race-conscious remedy is necessary.  Concrete Works, II, 321 F.3d at 985-88. 
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Given the breadth of race-neutral measures undertaken by Caltrans 

and the undisputed disparities that nonetheless exist, race-conscious measures were 

and are necessary to rectify identified discrimination.  In fact, Caltrans maintained 

a race-neutral environment far longer than it should have – well after the Disparity 

Study was complete and as DOT was sounding the alarm about the precipitous 

drop in DBE participation.  Any further delay would have meant Caltrans shirked 

its “constitutional duty” to eliminate the effects of discrimination in its midst.  

AGC II, 950 F.2d at 1416 n.11 (citing Wygant, 476 U.S. at 291). 

VII. Because AGC Has Not Met Its Burden, The District Court’s Ruling 
Should Be Upheld 

AGC has not met its ultimate burden of demonstrating that Caltrans’ 

implementation of the federal DBE program violates federal law.  It offered no 

material evidence, instead trying to poke holes in the mountain of adverse 

evidence.  “[M]ere speculation that the state’s evidence is insufficient or 

methodologically flawed does not suffice to rebut a state’s showing.”  Rowe, 615 

F.3d at 242, 253; Coral Constr., 941 F.2d at 921; Concrete Works II, 321 F.3d at 

991; Sherbrooke, 345 F.3d at 970; and Contractors Ass’n of E. Penn., Inc. v. City 

of Philadelphia, 6 F.3d 990, 1006-07 (3rd Cir. 1993).  AGC’s arguments as to the 

alleged insufficiency of the record are legally flawed and factually unsound. 
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A. Caltrans’ refusal to accept AGC’s flawed legal theories 
does not support AGC’s case 

AGC repeatedly claims Caltrans “told AGC” it did not believe that 

there was evidence of discrimination in its contracting.  See AOB at 14.  Yet, the 

evidence AGC cites clearly shows Caltrans was simply responding to AGC’s 

wrongheaded claim that Caltrans cannot implement a race-conscious program 

without first identifying specific contractors engaged in overt discrimination.  For 

example, AGC wrote to Caltrans in 2009, insisting that Caltrans must “make a 

finding” of discrimination before enacting a race-conscious DBE program, and 

faulting the Disparity Study for not naming particular firms or contracts found to 

have engaged in or been affected by discrimination.  ER 342, 344. 

Caltrans refused to take the bait, as has every court to consider the 

issue.  Instead, Caltrans correctly explained the Disparity Study provides ample 

evidence of the type the law requires (i.e., statistical and anecdotal evidence).  See 

ER 363-64.  Mr. Kempton made the same point in his deposition.26  See ER 96 

(explaining that statistical under-utilization of DBEs on Caltrans contracts provides 

evidence of discrimination). 

                                           
26  AGC also argues that Caltrans’ failure to make the permissive Step Two 
adjustment somehow shows that Caltrans cannot identify discrimination.  AOB at 
31-32.  AGC confuses whether evidence exists to support an adjustment (it does) 
with whether Caltrans chose to actually make one (it did not).  Caltrans’ decision 
to not make an adjustment is yet another indication of how cautious and 
conservative Caltrans’ program actually is. 
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B. The decline in DBE participation rates under a race-
neutral program demonstrates the need for race-
conscious remedies 

The District Court properly considered the dramatically lower DBE 

utilization rates under a purely race-neutral regime.  For example, on state-funded 

contracts awarded in a race-neutral environment from 2002 to 2006, there were 

substantial disparities for African American-, Native American, Asian-Pacific 

American-, and women-owned firms.  ER 446.  Similarly, after Caltrans suspended 

race-conscious measures from its DBE program in 2007, its DBE participation 

rates plummeted precipitously.  See supra pp. 22-23. 

This is highly relevant evidence, as noted by this Court in Western 

States.  See W. States, 407 F.3d at 992 (citing significant drop in many 

municipalities’ utilization of M/WBE contractors following Croson).  Although 

Western States went on to find that WSDOT’s comparison of goals contracts with 

non-goals contracts did not provide evidence of discrimination against DBEs in 

that particular marketplace, WSDOT had no independent DBE availability 

measure.  Id. at 1002-03.  Simply comparing goals-based to non-goals-based 

contracting, in the absence of any separate DBE availability figures, provides only 

limited information and may simply reflect the impact of the goals program.  But 

here Caltrans’ Disparity Study demonstrates, in calculations undisputed by AGC, 

that DBE availability is at least 13.5%.  That DBE utilization is substantially below 
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this level in a purely race-neutral environment is compelling evidence of the need 

for remedial measures. 

C. AGC’s objection to Caltrans’ use of federal certification 
forms is an impermissible collateral attack on the federal 
statute 

AGC claims Caltrans’ use of DBE certification forms reflecting 

federal regulatory requirements demonstrates that its DBE program is 

overinclusive because the forms fail to show that M/WBEs have been 

discriminated against in California.  AOB at 52-57.  This is an impermissible 

collateral attack on the federal DBE program that this Court has already found 

constitutional.  See Rein v. Providian Fin. Corp., 270 F.3d 895, 902 (9th Cir. 

2001); City of Tacoma v. Taxpayers of Tacoma, 357 U.S. 320, 334 (1958). 

Here, Caltrans is acting as an agent of the federal government by 

administering a federal program, the constitutionality of which has already been 

upheld.  See W.  States, 407 F.3d at 995.  DBE certification forms are an important 

part of establishing DBE status as a function of participating in the federal 

program.  AGC’s challenge to Caltrans’ specific program cannot collaterally attack 

the federal regulations themselves.  See N. Contracting, 473 F.3d at 722; 

Milwaukee Cnty., 922 F.2d at 424 (“Insofar as the state is merely doing what the 

statute and regulations envisage and permit, the attack on the state is an 

impermissible collateral attack on the statute and regulations.”); S. Fla. Chapter of 
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Assoc. Gen. Contractors v. Broward Cnty., Fla., 544 F. Supp. 2d 1336, 1339-40 

(S.D. Fla. 2008). 

Even if this Court entertains AGC’s argument, it has no merit.  

Western States did not “criticize[] the affidavits that potential DBEs must sign in 

order to become certified and eligible for a state’s race-conscious remedial 

measures.”  AOB at 53 (citing W. States, 407 F.3d at 1002).  Instead, it merely 

criticized the use to which WSDOT attempted to put them – to demonstrate, for the 

first time at oral argument, the existence of discrimination in its transportation 

contracting industry.  See W. States, 407 F.3d at 1001-02.  Here, Caltrans has its 

own rigorous and comprehensive Disparity Study; it does not rely on the 

certification forms for this purpose. 

D. AGC’s argument that Caltrans unlawfully applies the 
DBE program to contracts that involve both federal and 
state funding is not before this Court   

AGC argues that Caltrans’ application of the DBE program to 

contracts that are funded by both federal and state funds is improper.  See AOB at 

16-17, 22, 60-62.  This claim fails because it is not before this Court.27 

AGC’s claim has traveled a convoluted road: 

• AGC’s first complaint included a Proposition 209 claim, as well as 
federal claims under Title VI and Equal Protection.  Mixed federal-state 

                                           
27  Contrary to AGC’s suggestion, the District Court specifically noted at oral 
argument AGC’s continuing attempt to raise this waived argument.  ER 51-54. 
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contracts were not mentioned. 

• AGC later voluntarily dropped its Proposition 209 claim in connection 
with filing its FAC, stipulating that it “shall not be litigated in this 
action.”  ISER 3. 

• The District Court approved the stipulation and accepted AGC’s FAC, 
which retained the federal claims but omitted any Proposition 209 claim.  
See generally ISER 5-25.  Mixed federal-state contracts were still not 
mentioned.  See generally id. 

• AGC first raised the issue of mixed federal-state contracts in its summary 
judgment motion, attempting to frame the argument under Title VI, but 
actually arguing a violation of Proposition 209.  See AGC MSJ at 22-23 
(“setting race, ethnic, and gender conscious goals on state funding is not 
required under Title VI and, in fact, it violates [Proposition 209]”).   

• On appeal, AGC abandons its Title VI argument and now attempts to 
frame the argument under Equal Protection, but continues to argue there 
is a violation of Proposition 209.  See AOB at 61 (Caltrans’ practices 
purportedly serve no compelling interest because “[a] contracting scheme 
that requires preferential treatment on the basis of race or sex violates 
[Proposition 209]”). 

AGC has failed to properly raise this issue because AGC never pled 

facts relevant to this issue in the FAC.  Moreover, AGC only argued before the 

District Court that Caltrans’ mixed federal-state contract practice violates Title VI, 

not the Equal Protection Clause.  Thus, the claim has not been properly raised.  “It 

is well-established that an appellate court will not consider issues that were not 

properly raised before the district court.”  CDN Inc. v. Kapes, 197 F.3d 1256, 1262 

(9th Cir. 1999).  AGC’s Equal Protection argument should not be considered here.  

Further, despite its attempts to cloak its claim under the guise of Title 

VI or Equal Protection, AGC is actually trying to re-assert the Proposition 209 
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claim it expressly waived.  See ISER 3; United States v. Olano, 507 U.S. 725, 733 

(1993) (Waiver is the “intentional relinquishment or abandonment of a known 

right.”); CDN, 197 F.3d at 1262 (holding that a party that stipulated to only 

litigating one issue in a case had effectively waived its right to other claims in the 

action). 

Even if the Court were to consider this claim, it is meritless for two 

reasons.  First, AGC provides no evidence for its assertion that Caltrans’ practices 

are implemented “[f]or administrative convenience.”  AOB at 16.  The deposition 

excerpts AGC cites are simply of Caltrans officials describing their practice.  See 

ER 99, 178, 264-65.  The undisputed evidence demonstrates that the federal 

government mandates Caltrans’ practices.  See ISER 390 (“[i]f federal funds are 

used on a contract then … Federal Highway Administration specifies that federal 

requirements apply to the entire contract”).  Thus, a claim under Proposition 209 – 

even if it had not been clearly waived – fails.  See Cal. Const. art. I, section 31(e) 

(recognizing exception for “action[s] which must be taken to establish or maintain 

eligibility for any federal program”). 

Second, AGC does not argue that Caltrans’ practices violate the 

federal DBE statute or its regulations, and includes no such cause of action in its 

complaint.  Indeed, no such claim would be possible.  As noted above, the federal 

regulations specifically define DOT-assisted contracts as those that are funded “in 
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whole or in part” with DOT financial assistance.  See supra p. 8.  Caltrans’ 

practices with respect to mixed federal-state contracts are thus precisely what is 

contemplated by the federal regulations.28 

CONCLUSION 

Caltrans’ conservative implementation of the federal DBE program 

follows this Court’s ruling in Western States and is well within constitutional and 

statutory bounds.  The undisputed evidence in the record indicates that 

discrimination exists within Caltrans’ transportation contracting industry, and 

Caltrans’ program is limited to those groups identified by Caltrans’ conservative 

Disparity Study.  The District Court’s judgment should be affirmed. 

                                           
28  AGC focuses exclusively on its Equal Protection claim on appeal.  To the 
extent its other causes of action are not thereby waived, its claims under Title VI 
and § 1981 fail for the same reasons outlined above.  See Gratz v. Bollinger, 539 
U.S. 244, 276 n.23 (2003); Patterson v. McLean Credit Union, 491 U.S. 164, 186 
(1989), superseded by statute on other grounds, Civil Rights Act of 1991, S.1745, 
102nd Cong., 1st Sess. (1991).  As for AGC’s remaining cause of action, “Section 
1983 is not itself a source of substantive rights but merely provides a method for 
vindicating federal rights elsewhere confirmed.”  Albright v. Oliver, 510 U.S. 266, 
271 (1994). 
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