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December 8, 2010

Secretary Ray LaHood

U.S. Department of Transportation
Departmental Office of Civil Rights

External Civil Rights Programs Division (5-33)
1200 New Jersey Ave, SE

Washington, DC 20590

The Honorable Joseph C. Szabo
Administrator

Federal Railroad Administration
Office of Civil Rights

1200 New Jersey Ave, S.E.
Mail Stop 5

Washington, DC 20590

The Honorable Peter M. Rogoff
Administrator

Federal Transit Administration
Office of Civil Rights

East Building, 5" Floor - TCR
1200 New Jersey Ave, SE
Washington, DC 20590

Dear Secretary LaHood and Administrators Szabo and Rogoff:

Enclosed please find a copy of our Title VI complaint filed with the United States
Department of Transportation against the California High-Speed Rail Authority
for its lack of minority-owned business participation in the development of the
high-speed rail. Title VI of the Civil Rights of 1964, 42 U.S.C. § 2000d et seq ,
prohibits diserimination in federally assisted programs on account of race, color,
or national origin. The complaint requests immediate termination of funding to
the project until a full compliance review is undertaken. This complaint falls
within the jurisdiction of the Department of Transportation because both the
Federal Railroad Administration and the Federal Transit Administration are
funding portions of the project.

The Lawyers’ Committee for Civil Rights is a non-profit civil rights organization
that has provided free legal assistance to clients throughout the San Francisco Bay
Area in the areas of race, poverty and immigration since 1968.
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For further information, please contact me at (415} 543-9444, ext. 204.

Sincerely,

OM. S

LAWYERS’ COMMITTEE FOR CIVIL RIGHTS
Oren M. Sellstrom
Counsel for Complainant Associated Professional and Contractors

Cc:  The Honorable Barbara Boxer, U.S. Senate
The Honorable Dianne Feinstein, U.S. Senate
The Honorable Nancy Pelosi, U.S. House of Representatives
The Honorable Barbara Lee, U.S. House of Representatives
The Honorable Jackie Speier, U.S. House of Representatives
The Honorable Michael Honda, U.S. House of Representatives
The Honorable Gwen Moore, U.S. House of Representatives
The Honorable Jerry Brown, California Governor
The Honorable Mark Leno, California State Senate
The Honorable Fiona Ma, California State Assembly
Joseph Austin, USDOT Departmental Office of Civil Rights
Rosanne Goodwill, Federal Railroad Administration
Christine Stoneman, U.S. Department of Justice
Peter Gray, U.S. Department of Justice
Congressional Asian Pacific American Caucus
Congressional Black Caucus
Congressional Hispanic Caucus
U.S. Senate Committee on Commerce, Science & Transportation
U.S. Senate Subcomumittee on Surface Transportation and Merchant Marine
Infrastructure, Safety, and Security
U.S. House Committee on Transportation and Infrastructure
U.S. House Subcommittee on Railroads, Pipelines, and Hazardous Materials
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I. INTRODUCTION

California is in the process of constructing a high-speed rail system, with massive financial
assistance from the federal government. The project is expected to cost in excess of $43 billion,
making it the country’s largest public infrastructure project.' . The federal government is anticipated to
fund nearly half of the project, with $3.05 billion in federal stimulus funds already awarded,” and an
additional $15-17 billion expected to be awarded before project completion.®

Yet as this enormous public works project gets underway, it has become apparent that the state
agency responsible for its oversight is largely excluding minority-owned businesses from the
contracting opportunities that the project brings. Through a restrictive procurement system and a
laissez-faire attitude, the California High-Speed Rail Authority (“CHSRA”) is funneling nearly all
contracting dollars to large majority-owned firms. CHSRA’s practices are in direct vielation of Title VI
of the Civil Rights Act of 1964 and its implementing regulations, which prohibit federal funding
recipients from engaging in unjustified practices that exclude minorities.

As the United States Attorney General has recently reiterated in the context of the federal
stimulus funds, “it is imperative that federal agencies ensure that grant recipients do not discriminate.”
Complainant, an association of minority business organizations throughout the State, accordingly

hereby asks the United States Department of Transportation (“USIDOT™) to halt further award or

disbursement of federal funds to California’s high-speed rail project, until contracting opportunities are

! California High-Speed Rail Authority, High-Speed Rail Benefits California’s Economy (2010)
http:/fcahighspeedrail.ca.gov (follow “California Benefits” hyperlink) (last visited Nov. 29, 2010).

? See id (noting federal award of $2.34 billion for high-speed rail); see also Press Release, California High-Speed Rail
Authority, California High-Speed Rail Awarded $715 Million (Oct. 28, 2010),

http:/fcahighspeedrail.ca.gov/pr 715 Million.aspx (noting federal award of $715 million for high-speed rail) (last
visited 11/12/10) (hereinafter CHSRA Award).

* California High-Speed Rail Authority, Fact Sheet: December 2009 Business Plan Report to the Legislature, at 1
(2009, hitp://www.cahighspeedrail. ca.gov/Work Area/DownloadAsset.aspx?id=702 (hereinafter CHSRA Fact Sheet).
* Memorandum from Attorney General Holder to Heads of Executive Departments and Agencies Providing Federal

Financial Assistance (Sept. 27, 2010), htip:/www.usda. gov/documents/ARRA Non-Discrimination_Statement 2.pdf.
See Ex. A atl.
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made available to all businesses on an equal basis. With billions of dollars of future contracting dollars

still at stake, immediate federal intervention is critical.

I. FACTUAL BACKGROUND . .
A. Overview of the California High-Speed Rail Project and Its Funding
Across the nation, many states are beginning to construct high-speed rail systems to reduce

dependence on fuel-powered modes of transportation, such as automobiles and airplanes. Because of
the perceived convenience and positive environmental impact of these high-speed trains, more states
are looking to use them to transport people from one urban area to the next.” Massive amounts of
federal funding, especially American Recovery and Reinvestment Act (“ARRA”) or stimulus funds,
have been allocated to begin building these rail systems.® At the same time, railway stations are being
renovated and expanded to accommodate the trains. See infra at 11.

In California, the state agency responsible for oversight of the rail project is the California High-
Speed Rail Authority (“CHSRA™). According to CHSRA, the high-speed rail will travel through
fourteen regions throughout the State of California and cover over 800 miles from Sacramento to San
Diego.” The CHSRA boasts that the electrically-powered train will reach speeds of up to 220 miles per

hour and will transport travelers from San Francisco to Los Angeles in under three hours.® The project

® See, e.g., Florida High Speed Rail, http://www.floridahighspeedrail.org (Florida is on track to build a fully

functioning high-speed rail by 2015 that will run from Tampa to Orlando) (last visited Nov. 18, 2010); Southeast

High-Speed Rail Corridor, hitp://www._sehsr.org (this railway will begin in Washington, D.C. with stops along the way

in Virginia, North Carolina, South Carolina and Georgia until reaching Jacksonville, Florida) (last visited Nov. 18,

2010).

& Michael Cooper, Slice of Stimulus Package Will Go To Faster Trains, N.Y. TIMES, Feb. 19, 2009, at Al4, available

at http://www.nviimes.com/2009/02/20/us/20rail. html (noting $8 billion investment in high-speed rail in stimulus
ackage).

PCalifomia High-Speed Rail Authority, Proposed Route Map,

http://cahighspeedrail ca gov/Proposed Route Planner.aspx (last visited Oct. 5, 2010) (hereinafier Proposed Route

Map).

¥ California High-Speed Rail Authority, Project Vision and Scope,

http//www.cahighspeedrail.ca.pov/project vision.aspx (last visited Oct. 8, 2010).
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includes twenty-four terminals along the route in cities such as: San Jose, Fresno, Bakersfield,
Burbank, Anaheim, Escondido, San Fernando and San Diego.g

The project is hugely expensive. In total, the cost of the high-speed rail is expected to
approach $45 billion, almost half of which is projected to be from the federal government.'® The
source of the funding will likely be a combination of additional ARRA funds, federal loan programs
and appropriations through the transportation budget."’ As of October 2010, the high-speed rail has
received $3.05 billion in federal awards.'> Over the course of the project, the federal government is
expected to award at least $15-17 billion."” On November 15, 2010, Transportation Secretary Ray
LaHood committed to reallocate money for high-speed rails to states with projects underway if other
states reject the funds, meaning that California’s project may receive even more federal funding.'*

Additional federal money has been specifically allocated to renovate and expand numerous
existing stations along the route to avoid the excess cost of building new stations and for the
convenience of riders who already use the stations. For example, $16 million was recently awarded to
expand the Caltrain commuter train station at 4® and King Streets in San Francisco, which will serve
the San Francisco to San Jose corridor."”

Local funding will also contribute to the construction of the rail totaling approximately $4-5
billion,' and private funds in excess of $10 billion are expected to play a major role in funding the

project.'” However, by far the largest single source of funding will be federal taxpayer dollars.

? Proposed Route Map, supra note 7.

Y CHSRA Fact Sheet, supra note 3.

11 I d

12 California High-Speed Rail Authority, High-Speed Rail Benefits California’s Economy (2010)
http://cahighspeedrail.ca.gov (follow “California Benefits™ hyperlink) (noting federal award of $2.34 billion for high-
speed rail) (last visited 11/12/10); see also CHSRA Award, supra note 2.

* CHSRA Fact Sheet, supra note 3, at 1.

* Michael D. Bolden, State Projecis Will Drive Funding for High-Speed Rail, W aSH. POST, Nov. 15, 2010, available
at http://'www.washingtonpost.com/wp-dyn/content/article/2010/1 1/15/AR20101 11506968 .html.

'* CHSRA Award, supra note 12.

'8 CHSRA Fact Sheet, supra note 3, at 2.
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B. CHSRA’s Contracting

As with most public works projects, the work on California’s high-speed rail is being
performed largely by private companies with whom CHSRA contracts. The project thus has the
potential to provide enormous benefit to a wide cross-section of California businesses.and local
communities through which the train runs — but only if CHSRA is required to take the steps that federal
law requires to ensure a fully open and competitive procurement system. Unfortunately, CHSRA’s
contracting to date appears to be largely funneled into an “old boys™ network, with little minority
business participation. This 1s not surprising, since CHSRA has done virtually nothing to ensure equal
opportunity for such businesses.

For example, Complainant’s analysis of the ten largest program management and design team
contract awards, worth hundreds of millions of dollars cumulatively, indicates that of the 134 prime
and subcontractors participating, only approximatety 12 are minority-owned firms.!® This includes
those with exceedingly smail subconsulting contracts in comparison with overall contracting dollars,
such as a minority-owned business with a $100,000 subconsulting contract on a $75 million prime
contract. On October 25, 2010, Complainant’s counsel filed a Public Records Act request with
CHSRA, asking the agency to provide information that would demonstrate just how low dollar
participation by minority-owned firms is on these large design contracts. Despite statutory
requirements that a response be provided within ten days, see CAL. GOV'T CODE § 6253, and multiple
follow-up calls and e-mails, the agency has refused to divulge this information.

Other publicly available information, however, paints the same grim picture as that found by
Complainant. For example, under a state Executive Order, CHSRA is mandated to take necessary

steps to ensure that procurement and contracting practices are implemented in order to meet or exceed

'8 Federal agencies certify qualified minority-owned firms as Disadvantaged Business Enterprises (‘DBE”). See
htip://www.dot.ca.gov/hg/bep/find _certified.him (listing DBEs certified through California Department of
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a state-wide small business goal of 25 percent."” Since many minority-owned businesses are small
businesses, adherence to these small business mandates would undoubtedly lead to greater minority
business participation. Yet over the past 6 fiscal years (FY 2004-2005 through FY 2009-2010), only a

paltry 3.54 percent of contracting dollars have gone to small or micro-businesses. See Ex. B.

Fiscal Year . Total Contract - Small
FY) - 5 " Business/
| C Micro-

- Business $§
2004-05 $18,755 $1,184
2005-06 $8,512 $3,263
2006-07 $332,187,900 $7,976,173
2007-08 $2,187,823 $24,239
2008-09 $169,025,908 $5,359,981
2009-10 $18,460,848 $5,118,018
TOTAL $521,889,746 $18,482,858

(3.54%)

Source: Exhibit B, CHRSA Annual Contracting Activity Reports.

The Ethnicity, Race and Gender (“ERG™) Reports that state agencies submit to the Department of
General Services with their small business reports are designed to reflect how many of these small
business contracting opportunities are extended to minority- and women-owned businesses, yet
CHSRA has left these reports entirely blank for the last four years. See Ex. C. On its forms each year,
CHSRA has simply stated “Our agency does not have a system to track this information. However, we
are developing a system to track it in future contracts if the voluntary information is reported,” or “No

information provided.” See Ex. Cat 1, 4.

Transportation). Complainant’s analysis is based on cross-checking firms listed on CHSR A’s materials as companies
that have received contracts with the DBE database.
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These small business reports buttress what Complainants have found: that minority-owned
businesses have received a vanishingly small percentage of CHSRA’s contracts. Moreover, the reports
demonstrate CHSRA’s lackadaisical attitude towards ensuring an open and competitive procurement
system. Each year that CHSRA failed to meet its small business goal, it was required by Executive
Order to develop a plan for enhancing contracting opportunities for small businesses.”® Given the
disproportionate number of minority-owned businesses that are also small, an aggressive approach to
ensuring small business participation would have opened many opportunities for minority-owned
businesses. Yet despite the failure year-after-year to even approach the 25% goal, CHSRA’s corrective
“plans” typically consisted of only a few boilerplate sentences. For example, CHSRA’s plan for 2007-
2008 was as follows: “The department will inform all employees involved with contracts to be aware
of the 25% [small business] participation goal for the 07/08 fiscal year....” and “Our department will
include the following language in contract bid advertisements: ‘The State encourages Small Businesses
to apply.”” See Ex. D at 1. Unsurprisingly, the goals were not met in the subsequent year either. And
upon failing to meet the goals again, CHSRA simply recycled the exact same boilerplate language for
the next year’s corrective “plan.” See Ex. D at 2.

Meanwhile, minority-owned businesses continued to be shut out of contracting opportunities,
even when exceedingly simple steps could have helped alleviate the problem. For example, in July
2008, CHSRA sent out several Requests for Qualifications (“RFQ”) for northemn California
environmental and engineering contracts. Minority-owned business owners specifically notified
CHSRA that they were interested in participating as subconsultants and asked CHSRA to provide a list

of expected prime consultants, “so we can offer them our services and discuss teaming, or offer to

1 Cal. Exec. Order No. S-02-06 (Mar. 29, 2006), http://gov.ca.sov/executive-order/356.

2 fd. (“State agencies, departments, boards and commissions that have not achieved the small business participation
goal must submit an Implementation and Corrective Action Plan to the DGS. The DGS will share these plans with the
California Small Business Advocate and together they will explore ways, including Memorandums of Understanding,
to work with departments to improve performance.”).
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provide our services to their firms.” See Ex. E at 2. CHSRA’s response was singularly unhelpful: the
agency provided a list of firms that had requested the RFQ from one source (the State Contracts
Register), yet omitted any firm that had “downloaded the RFQs from the Authority’s website,
contacted the Authority staff directly, or took hard copies at CHSRA board meetings.” See Ex. E at 2.
When minority-owned firms asked if CHSRA at least maintained some document where minority-
owned firms could let primes know of their interest and availability, CHHSRA responded with a blunt
one-word answer: “No.” See Ex. E at 2.

As study after study have shown, this kind of laissez faire attitude towards minority business
inclusion means that contracts simply end up in the hands of large majority firtns and those in their
networks.”’ By contrast, simple steps can be undertaken to break down discriminatory barriers. Efforts
that other public agencies routinely take to ensure equity include:

e Apgpressive outreach to minority-owned firms to inform them of upcoming contracting
opportunities to ensure that contracts are not simply funneled into the “old boys™ network;

e (Clear and enforceable mandates to prime contractors to ensure that they notify a wide range of
subcontractors and subconsultants about contracting opportunities;

» Mechanisms such as formal pre-bid and pre-submittal meetings that primes are required to

attend, to ensure that prospective subconsultants know which primes plan to bid;

2 See, e. 2., Adarand Constructors, Inc. v. Slater, 228 F.3d 1147, 1168-1174 (10th Cir. 2000), cert. dismissed sub nom.
Adarand Constructors, Inc. v. Mineta, 534 1.8, 103 (2001) (per curiam) (“The Meaning and Significance for Minority
Business of the Supreme Court Decision in the City of Richmond v. J.A. Croson: Hearing Before the Legislative &
Nat'l Sec. Subcomm. of the House Comm. on Gov't Operations, 100th Cong. 111 (1990) (‘The Significance of
Croson’) (statement of Manue! Rodriguez, President, R&D Development, Inc., specializing in mechanical
construction, and past president and founder of the National Hispanic Association of Construction Enterprises) (‘Few
[minorities] today have families from whom they can inherit a construction business.”); see also Minority Business
Development Program Reform Act of 1987: Hearings on S. 1993 & H.R. 1807 Before the Senate Comm. on Small
Bus., 100th Cong. 127 (1988) (statement of Parren Mitchell, Chairman, Minority Business Enterprise Legal Defense
and Education Fund) (noting the ‘harsh reality’ of the *old-boy network’ that prevents minority-owned firms from
breaking into the private sector); H.R. Rep. No. 103-870 15 & n.36 (1994) (discussing evidence of the discriminatory
exclusion of minority firms from business networks); The Compelling Interest, 61 Fed. Reg. at 26,057 & nn.82-83
(citing studies explaining minorities’ exclusion from the construction trades as a result of the lack of familial
connections™)).
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» Vigilant adherence to small business contracting requirements;

* Unbundling large contracts to facilitate a diverse pool of contractor participation;

e Open and transparent systems that allow community members, advocates, and the media to
track where contract dollars are going and monitor minority business inclusion;

e Leadership from the top that emphasizes the importance of full inclusion, holds agency staff
accountable for meeting contracting goals, monitors progress, and demands change where data
shows inequities.

By contrast, CHSRA has utterly failed in this regard, ignoring both direct pleas from minority-
owned businesses and mandates that require them to do more. The result is all too predictable: a closed

contracting system with virtually no minocrity-business participation.

II. JURISDICATIONAL FACTS
A, Complainants
Associated Professionals and Contractors (“APAC”) is a non-profit organization founded to
encourage, develop, and support Disadvantaged Business Enterprises (“DBEs™) and other businesses
traditionally excluded from equal opportunity. APAC is based in Oakland and draws its membership
from throughout the State. Members include trade associations, businesses, and individuals. APAC
and its members have continually raised concerns about the lack of minority business participation on
the high-speed rail project with CHSRA, as well as with state and federal legislative leaders. To date,
however, there has been little progress.
B. Timeliness
As with any application for federal funding, the recipient, CHSRA, is required to submit an
assurance that it will comply with all requirements for funding. See 49 CFR § 21.7. Importantly, the

recipient is expected to adhere to all regulations, such as the non-discrimination requirements
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